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REPORT OF THE ATTORNEY-GENERAL 



STATE OF NEW YORK : 

Attobney-General's Office, 
Albany, January 31, 1890. 

Hon. James W. Husted, Speaker of the Assembly : 

Sib.— In pursuance of chapter 200 of the Laws of 1889, 1 
have the honor herewith to present the report of the 
Attorney -General for the year 1889, and respectfully 
request that you present the same to the Legislature. , 

Yours very respectfully. 

ClfARLES F. TABOR, 

Attorney- General 
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REPORT. 



STATE OF NEW YORK: 

Attorney-General's Office, j 

Albany, January 1, 1890. j 

To the Legislature of the State of New York : 

By chapter 200 of the Laws of 1889, the Attorney-Gen- 
eral is required to report to the Legislature : 

First As to all moneys received by him by way of costs, 
damages or otherwise belonging to the people of the State 
of New York for the year preceding the date of said 
report. 

Second. The title and subject-matter of all actions on 
appeal, pending and undetermined, and the condition 
thereof at the date of said report. 

Third. What, if any, actions have been brought by him 
during the year for the recovery of real property claimed 
to be owned by the State, and the condition of such actions 
at the date of said report. 

/ Fourth. The title of all actions brought by him during 
the year against corporations to vacate their charter or 
annul their existence and the condition thereof at the date 
of said report, with a brief statement of the causes for 
which said actions were brought. 

Fifth. Copies of all oflScial opinions rendered by the 
Attorney-General during the year preceding the date of 
his annual report, and deemed by him to be of general 
public interest. ^ 

In pursuance of this statute, I have the honor to report 
to your honorable body that the schedules hereto appended, 
A, B, C, D and E, include all matters and information 
called for by the Legislature. 
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And it may be said here that, so far as I can ascertain, 
no general report has ever been made to the Legislature 
by any of my predecessors in this oflSce, and therefore, for 
the first time in the history of the State, does a general 
report of the Attorney -General take its place in the Depart- 
mental records of the State government. 

Very respectfully. 

CHARLES F. TABOR, 

Attorney- General. 
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Schedule A. 



This schedule contains a statement of all money received by 
the Attorney-General by way of costs, damages or otherwise for 
the year preceding the date of this report, including the title of 
all actions and proceedings in which said moneys were received. 

8UPEEME COUET. 

The People op the State of New York against Clinton T. 

Backus AND Others. 

Action commenced by the Attorney-General against the defend- 
ants as sureties upon the bond of the First National Bank of 
Auburn. The First National Bank of Auburn was, at the time of 
its failure, a depository for prison funds, and the defendants were 
sureties upon the bond given to the State by the bank. The action 
was tried before Hon. James C. Smith, of Canandaigua, and upon 
his report as referee judgment was entered against the defendants. 
An appeal was taken by defendants to the General Term of the 
Supreme Court, where the judgment was affirmed, and subsequently 
defendants appealed to the Court of Appeals, where the judg- 
ment was affirmed. The total amount collected by the Attorney- 
General in said action, including damages, costs and disburse- 
ments, and one dividend from receiver, was $52,057.20. 

The Attorney-General remitted to the Comptroller the amount 
of damages and interest thereon, being $51,543.23, retaining in 
his hands the balance, being costs, $513.97. 

The People op the State op New York against Johnston 

Harvester Company. 

Action for dissolution. From receiver. Costs awarded people 
by judgment, $100. 

John M. Peck against Ajlfred C. Chapin, as Comptroller op 

THE State op New York. 
Action in Supreme Court to recover tax money. Attorney- 
General served a demurrer to the complaint which was sustained 
at Special Term and judgment entered dismissing the complaint. 
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• 

The plaintiff Peck appealed to the General Term and then to the 
Court of Appeals and was defeated in both courts. Final judg- 
ment was entered and costs collected of him, $263.40. 

The People ofthe State of New York agrain*^ Henry W. Carpenter. 
Action, ejectment to recover possession of certain land in 
Oneida, Madison county. Recovery of land by the State. Costs 
collected, $35.81. 

Allen A. Perkins against The State. 
Appeal by Perkins, claimant, from an award made by Board of 
Claims. Award affirmed by Court of Appeals. Costs collected, 
$116. 

The People of the State op New York against The Electric 

Sugar Eefining Company. 
Action for dissolution. Costs collected, $25. 

Estate of Agnes Blank. 
Proceeding in Surrogate's Court. Costs allowed State. Col- 
lected, $150. 

The People op the State of New York against Thomas C. Platt. 
Action to oust defendant from office. Verdict at Circuit for the 
plaintiffs. Affirmed at General Term and Court of Appeals. 
Costs and disbursements collected, $961.36. 

Joshua C. Saunders against Alfred C. Chapin as Comptroller of 

THE State of New York. . 
Action to set aside tax-sale certificate. Demurrer served for 
Comptroller. Sustained at Special Term. Appeal by plaintiff to 
General Term and Court of Appeals. Judgment of Special Term 
sustained. Costs collected, $262.66. 

People against Union Mutual Association op Bath. 

Action for dissolution. Costs awarded by judgment ; paid by 
receiver, $50. 

All costs collected by the Attorney-General are deposited in 
the National Commercial Bank of Albany, to his credit as 
Attorney-General, and are applied from time to time as may be 
necessary by him in the payment of ordinary costs and disburse- 
ments of suits in which the people of the State is a party, and 
vouchers for such payments are rendered to and audited by the 
Comptroller. 
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This schedule contains the title and subject-matter of all 
actions on appeal, pending and undetermined, and the condition 
thereof at the date of this report, in which the Attorney-General 
has appeared in behalf of the State or some State officer. 

8UPEEME COUET. 

The People of the State op New York against John Snaith, 
Timothy J. Sulliyan and Charles B. Andrews. 

This action was brought to recover the sum of $259,563.09, 
being the amount of money and value of property owned by and 
belonging to the State of New York, which it is alleged the 
defendants have without right and by fraudulent means obtained, 
received and converted to their own use, or otherwise disposed of. 
An order of arrest was granted in the action. The venue of the 
action was laid in Oneida county. Defendants moved to change 
the place of trial to Albany county, and an order making such 
change of venue was granted, from which an appeal has been 
taken by the Attorney-General to the General Term of the 
Supreme Court. 

The defendants made a motion to vacate the order of arrest 
granted in the action. This motion was heard before Mr. Justice 
Merwin, and an order was made vacating the order of arrest as to 
defendant Sullivan, but sustaining the order of arrest as to the other 
defendants. From this order an appeal has been taken by the 
defendants Snaith and Andrews to the General Term. Both 
appeals are still pending. 

SUPEEME COUET — New York County. 

The People op the State of New York against The New York, 
New Haven and Hartford Eailroad Company. 

This is an action to recover penalties to the amount of $7,000 
from the defendant, for alleged violations of the provisions of 
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chapter 616 of the Laws of 1887, as amended by chapter 189 of 
the Laws of 1888. The defendant demurred to the complaint on, 
the ground that it did not state facts sufficient to constitute a 
cause of action. 

The issues of law raised by the demurrer were tried and judg- 
ment ordered overruling demurrer. The defendant appealed to 
the General Term, which court has just affirmed the judgment 
appealed from. 

SUPEEME COUET — General Term. 

In the Matter of the Taxation Under Chapter 483 of the Laws 
OF 1885, OF THE Estate of Isaac E. Haviland, Deceased. 

This is an appeal to the General Term from an order of the 
surrogate of the county of Queens, confirming appraiser's report 
fixing amount to be paid as collateral inheritance tax. 



SUPEEME COUET — General Term, First Department. 

In the Matter of the Taxation under Chapter 483 of the Laws 
OF 1885, OP the Estate of David F. Hall, Deceasfj). 

This is an appeal from the order of Daniel G. EoUins, late 
surrogate New York county, confirming appraiser's report fixing 
amount to be paid as collateral inheritance tax. 



UNITED STATES SUPEEME COUET. 

The People of the State of New York against The Home 

Insurance Company. 

This was a case submitted under section 1279 of the Code of 
Civil Procedure. The defendant, a domestic fire insurance com- 
pany having a capital stock of $3,000,000, made its report to the 
State Comptroller, as required by chapter 542, Laws of 1880, as 
amended by chapter 361, Laws of 1881, and it tendered to that 
officer a tax at the rate of one and one-half mills upon $1,060,000, 
which tender was rejected, the Comptroller claiming $7,600, 
" being a tax of one-quarter of a mill upon the defendant's capital 
stock for each one per centum of dividend." 

The questions involved were finally decided by the Court of 
Appeals in favor of the plaintiffs- and the defendant appealed to 
the Supreme Court of the United States. The judgment was 
affirmed, but a reargument has been ordered which is soon to 
be had. 
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The People op the State of New York, ex rel Thomas C. Platt, 
AS President op the United States Express Company, against 
Edward Wemplb, Comptroller op the State op New York. 

Action to set aside and vacate the assessment and proceedings 
of the Comptroller under chapter 542 of the Laws of 1880, as 
amended. 

The Court of Appeals affirmed the order of the General Term 
which denied the motion of the relator to set aside and vacate the 
assessment and proceedings of the Comptroller. The relsLtor has 
appealed to the United States Supreme Court. 



COUBT OF APPEALS. 

The People op the State op New York against James C. Duane. 

This is a case agreed upon and submitted under the provisions 
of section 1279 of the Code of Civil Procedure. It was claimed 
by the plaintiffs that at the time of his appointment as aqueduct 
commissioner the defendant was holding a federal office, by reason 
of his being an officer of the army on the retired list of the class 
mentioned in section 1094, United States Bevised Statutes ; that 
therefore his appointment as aqueduct commissioner was invalid 
aud he now has no right to said office. The defendant denies 
this and claims that he is entitled to hold the office of aqueduct 
commissioner for the balance of his term. Judgment was ordered 
for the defendant and the plaintiffs have appealed to the Court of 
Appeals. 

The People op the State op New York against The President, 
Managers and Company op the Delaware and Hudson Canal 
Company. 

This is a case agreed upon and submitted under the provisions 
of section 1279, Code of Civil Procedure. The question to be 
determined is the proper construction of section 3 of chapter 542, 
Liaws of 1880, as amended by chapter 361, Laws 1881 ; and the 
point in dispute is the rate of taxation to which, under said law 
as amended, the defendant is liable. 

Judgment was ordered for the people for the amount claimed 
with costs, and the defendants have appealed to the Court of 
Appeals. 
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The People op the State op New York against The Ulster and 

Delaware Eailroad Cokpant. 

.This was brought upon the application of the town board of 
Harpersfield, Delaware county, for the purpose of vacating the 
charter of the company, and for the appointment of a receiver. 
Action was commenced in February, 1889, by leave of the court. 
The defendant objected to the court granting leave. March 10, 
1889, Judge Parker overruled objection. Defendant then appealed 
to thfe General Term, which sustained the order of Special Term. 
This cause was brought to trial at Albany in January. Judge 
Fursman decided that there was no question for the jury. The 
question has not yet been determined by the court. 

The People op the State of New York against E. Bemington 

AND Sons. 

The above named corporation is in the hands of receivers 
appointed in an action commenced by the Attorney-General for 
dissolution. 

Three appeals are pending undetermined in the Court of 
Appeals. 

First Thomas Bingwood, and twenty-seven others, creditors of 
the corporation, sought to obtain a preference in the payment of 
claims. An order of reference was made to take proof, and sub- 
sequently, upon the report of the referee, the matter came on for 
argument at Jefferson Special Term and an order was made deny- 
ing to the petitioners the relief sought. An appeal was taken by 
them to the General Term, where the order of the Special Term 
was affirmed, and they have appealed to the Court of Appeals, 
where the appeal is now pending. 

Second. The Oneida National Bank presented a claim to the 
receivers of the corporation for $45,600, which was allowed as a 
debt against the trust estate by the referee appointed for that pur- 
pose. The Special Term sustained objections to that portion of 
the report of the referee and disallowed the claim. The bank 
appealed from the decision of the Special Term to the General 
Term and the latter court affirmed the decision of the Special 
Term. The bank has appealed to the Court of Appeals, where 
the case is now pending. 

Third. The Hion National Bank presented a claim against 
the trust estate for $195,525.56. For a portion of the claim 
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it held securities, and the receivers and People claimed that the 
value of the securities so held should be first applied toward the 
discharge of the bank's claim, and the balance only should be 
proved as a debt, upon which dividends should be allowed. The 
decision of the Special Term was adverse to the view of the 
receivers and the Attorney-General, and an appeal was taken to the 
General Term, where the decision of the Special Term was affirmed, 
and from such decision and order of the General Term an appeal 
has been taken to the Court of Appeals. 

The People of the State of New York against Palmer M. Wood. 

This is an action brought under and in pursuance of article IV, 
title 1 of chapter 16, Code Civil Procedure, to recover money 
alleged to have been wrongfully and illegally obtained by the 
defendant from the treasury of Herkimer county. The defendant 
appealed to the General Term from an order of the Special Term, 
directing a reference of the issues in the action. The General 
Term reversed the order appealed from, and the plaintiffs have 
duly appealed to the Court of Appeals. 



SUPEEME COUBT — General Term, Fifth Department. 

The People ex eel. Linus Jones Peok and George Talbot 
against The Board of MAtjAOERS of the Buffalo State Asylum 
FOR THE Insane. 

This action was commenced by the service of an alternative 
writ of mandamus December 28, 1878. The relators had two 
agreements with the appellants, viz. : To furnish all the stone for 
the exterior facing of the walls of the insane asylum buildings at 
Buffalo, and to do the cutting of the same. 

This is an appeal from a judgment entered upon the report of a 
referee in favor of the relators, establishing the amount due them 
.upon the agreements and awarding a writ of peremptory mandamus 
against the appellants, directing them to certify the sums so 
established as due and unpaid. The General Term modified the 
judgment appealed from, by striking out the provisions thereof 
relating to interest on the claims of the relator, and as so 
modified, affirmed said judgment. 
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SUPEEME COUET — General Term, Third Department. 
Andrew J. Wightman against Augustus A. Brush and James 

CONNAUGHTON. 

This is an action against the warden and principal keeper of 
Sing Sing prison for alleged cruel treatment and unlawful and 
unnecessary punishment while the plaintiff was confined in said 
prison. On motion of defendant's counsel, Mr. Justice Dykman 
dismissed the complaint on the ground that it did not contain 
facts sufficient to constitute a cause of action. The plaintiff 
appealed to the General Term, and the appeal is not yet disposed of. 



SUPEEME COUET— General Term, Third Department. 

The People of the Sj'ATe of New York against The Broadway 

Eailroad Company of Brooklyn. 

This was an action to vacate the charter and annul the existence 
of the defendant. It was tried at Special Term before Hon. 
Stephen L. Mayham, justice, and judgment ordered for the plain- 
tiffs and from this judgment the defendant appealed to the 
General Term, where the appeal has not yet been disposed of. 



SUPEEME COUET — General Tjjrm, Second Department. 

The People op the State of New York against Alfred L. Simon- 
son AND Edward T. Schenck, individually and as Executors op 
AND Trustees under the last Will and Testament of Samuel 
Wood, Deceased, Lewis L. Fosdick and Van Wyck Hewlett, 
as Executors, etc., of Abraham Hewlett, Deceased. 

This was an action to establish a codicil as a lost or destroyed 
will, to establish charitable trusts created by the testator, and to 
remove the defendants from office as testamentary trustees, eta, etc. 
The issues coming on for trial at Special Term before Mr. 
Justice Pratt, on motion of counsel for defendants, the court dis- 
missed the complaint on the ground that it appeared on the face 
thereof that it failed to state facts sufficient to constitute a cause 
of action. From such judgment the plaintiffs appealed to the 
General Term, where the judgment was affirmed and an appeal 
has been taken to the Court of Appeals. 
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UNITED STATES SUPBEME COUET. 

William L. Wallace, as Sole Executor op the Last Will and 
Testament op Isabella Wallace, Deceased, and others, 
against Theodore W. Myers, as Comptroller of the City op 
New York. 

This is a suit to restrain the defendant from collecting certain 
taxes assessed under the provisions of chapter 483, Laws of 1885. 
It was commenced in the Circuit Court of the United States for 
the southern district of New York. The defendant demurred to 
the complaint and it was tried before Judge Wallace, who sus- 
tained the demurrer. The plaintiffs appealed to the United States 
Supreme Court and the said appeal has not yet been disposed of. 



SUPREME COURT — General Term. 

The Waterloo Woolen Manufacturing Company against James 
Shanahan, as Superintendent of Public Works of the State 
OP New York, James Shanahan, individually, William L. 
Sweet, B. H. Mongin, George Cook, William Fuller and 
William Albaugh. 

This is an action to restrain defendants from in any manner 
altering the bed or channel of Seneca river and the old Bear race 
in the village of Waterloo. 

The action was tried before Justice Rumsey and judgment 
ordered for the plaintiff. From such judgment the defendants 
appealed to the General Term, and such appeal has not been 
disposed of. 

People ex rel. Edison Electric Light Company against Edward 

Wemple, as Comptroller. 

Certiorari to review the decision of the Comptroller in assessing 
a tax upon the relator ujjider the act of 1881. The relator claim- 
ing to be a manufacturing company, seeks exemption from taxa- 
tion, and the question presented is to be argued at General 
Term. 
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BOARD OF CLAIMS. ' 

The title and subject-matter of all actions on appeal pending 
and undetermined, and the condition thereof January 1, 1890, for 
one year preceding date of this report, arising in Board of Claims : 

Willis B. Sayre. 

This is an appeal by the claimant from an award of $3,000, made 
in his favor on the 10th day of March, 1886. 

The claim was to recover the sum of $11,890 for damages to 
land and property in Horseheads, N. T., caused by overflow of 
water from the Chemung canal. 

Notice of appeal and case and exceptions herein were received 
on May 13, 1889, and as soon as properly settled the case will be 
placed upon the calendar of the Court of Appeals. 

John D. Parsons and Others. 

This is an appeal by the State from an award of $4,807, made 
in favor of the claimants on the 1st day of April, 1886. 

This claim was for $5,152, for work done in 1884 and 1885, in 
binding reports of State officers, departments, boards and 
bureaus. 

The appeal herein has been perfected and the case is now pend- 
ing, undetermined, in the Court of Appeals. 

Charles Hyatt. 

This is an appeal by the claimant from an order dismissing his 
claim made on the 14th day of March, 1889. 

The claim was for $550, for injuries to a canal boat near Little 
Falls, and for loss of cargo of same, while claimant was navigat- 
ing the canal. 

This case has been argued in the Court of Appeals but has not 

yet been decided. 

Enoch B. Woodman. 

This is an appeal by the State from an award of $2,310, made in 
favor of the claimant on the 19th day of December, 1888. 

The claim is for $5,000 damages for personal injuries sustained 
by the claimant, caused by the breaking down of a bridge over the 
abandoned Chenango canal at Hamilton, N. T. 

The appeal has been perfected, and the case is in readiness to 
be placed on calendar of Court of Appeals. 
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The State against The County of Kings. 

This is an appeal by the State from an award of nothing, 
made in favor of the defendant on the 11th day of September, 
1889. 

This is a claim to recover $95,991.85 balance due the State 
on tax assessed upon the real and personal property of said 
county. 

Notice of appeal was served herein on the 12th day of Decem- 
ber, 1889. As soon as the cade and amendments thereto are 
settled the appeal will be placed on calendar of Court of Appeals. 

Jacob Crouse and Silas B. Filer. 

This is an appeal by the claimants from an award of nothing, 
made in favor of the State on the 11th day of September, 
1889. 

The claim is for $4,180 damages to land, property and crops 
in DeWitt, N. T., caused by leakage of water from the Erie 
canal. 

Notice of appeal was received herein on the 30th day of Novem- 
ber, 1889. As soon as case and exceptions and amendments 
thereto are settled the case will be placed on calendar of Court of 

Appeals. 

Charles Spenoer. 

Claim for $2,000. Same award ; same cause. Condition of case 

the same. 

Jacob Crouse. 

Claim for $2,875. Same award ; same cause. Condition of case 

the same. 

John A. Nichols, Administrator, Etc. 

Claim for $5,640. Same award ; same cause. Condition of case 
the same. 

Jane A. Bower, as Administratrix, Etc., of Oliver P. Bower, 

Deceased. 

This is aijL appeal by claimant from an award of nothing, made 
in favor of the State on the 10th day of April, 1889. 

This claim was for $14,400, for damages to land in Dix, N. T., 
from overflow of water from Seneca lake and inlet by reason of 
State dam at Waterloo, N. T. 

3 
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The notice of appeal was received herein on the 2d day of July, 
1889. As soon as the case and exceptions and amendments thereto 
are settled, the case will be placed upon the calendar of the Court 
of Appeals. 

John R. Putnam. 

This is an appeal by the claimant from an award of nothing, 
made in favor of the State on the 19th day of December, 
1888. 

The claim was for $4,000, for damages to culvert in claimant's 
dry-dock in Fultonville, from water from Erie canal ; for use of 
dry-dock by State ; for constructing a new swing-bridge, and for 
damage to two boats in dry-dbck. 

The appeal herein has been perfected and the ^ase is in readi- 
ness to be placed oiji the calendar of the Court of Appeals. 

William H. Gilbert. 

This is an appeal by the claimant from an award of nothing in 
favor of the State, made on the 19th day of December, 1888. 

The claim was for $2,372.61, for services and materials furnished 
for docking on the Clark & Skinner canal in Buffalo. 

Notice of appeal was received herein on the 8th day of March, 
1889. Nothing further has been done by claimant or his attor- 
neys towards perfecting said appeal, and it is assumed that the 
same has been abandoned. 

William Gates; 

This is an appeal by the claimant from an award of nothing in 
favor of the State, made on the 19th day of December, 1888. 

The claim was for $5,000 damages for personal injuries sus- 
tained by claimant while engaged in repairing a bridge over the 
Oswego canal in Oswego. 

The appeal herein has been perfected, and the case is now ready 
to be placed upon the calendar of the Court of Appeals. 

David S. Randall. 

This is an appeal by the State from an award of $1,000 in favor 
of the claimant, made on the 19th day of December, 1888. 

The claim was for $1,000 damages for personal injuries sus- 
tained by claimant in falling on the ice on a bridge over the 
Oswego canal in the village of Fulton, in January, 1886. 
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Notice of appeal was served herein on the 12th day of February, 

1889. As soon as the case and exceptions and amendments thereto 

are settled the case will be placed upoa- the calendar of the Court 

of Appeals. 

Jesse Taw. 

This is an appeal by the claimant from an award of nothing in 
favor of the State, made on the 5th day of May, 1886. 

The claim was for $5,277.20 for damages to claimant's land in 
Lenox, Madison county, caused by the construction of the New 
Oneida Lake canal and for the temporary and permanent appro- 
priation of portions of claimant's land for such construction. 

Owing to delays in the settlement of the case and exceptions on 
the part of the claimant, the appeal was not perfected until the 
8th day of July, 1889. The case is now ready to go upon the 
calendar of the Court of Appeals. 

The Board of Supervisors of the County of Cayuga. 

This is an appeal by the State from an award 'of $8,385 in favor 
of the claimant, made on the 27th day of December, 1887. 

The claim was for $10,476.18 for expenses incurred by the 
claimant in the trials of convicts for crimes committed during 
their imprisonment in Auburn State prison. 

Notice of appeal and case and exceptions were served by the 
State on the 1st day of March, 1888, but nothing has as yet been 
done by claimant towards serving its amendments to such case. 

George Eastman. 

This is an appeal by the claimant from an award of nothing in 
favor of the State, made on the 11th day of September, 1889. 

The claim was for $5,000 damages, for injuries sustained by 
claimant in falling through a bridge over the Champlain canal at 
Fort Ann, N. T., caused by the breaking down of the sleepers, 
stringers and timbers of the floor planks of said bridge. 

Notice of appeal was received herein on the 10th day of Decem- 
ber, 1889, but no case and exceptions has yet been received. 

James C. McDonald. 

This is also a claim for $5,000 for personal injuries resulting 
from the same cause as the foregoing claim. 

The award was the same and the condition of the case is the 
same. 
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James Foltb. 

This i^ an appeal by the claimant from an award of nothing in 
favor of the State, made on the 10th day of June, 1885. 

This claim was for the sum of $834.50 damages to property, 
caused by the escape of water from the Erie canal at or near 
Frankfort, Herkipaer county, the result, as alleged, of the negli- 
gent, careless, unskillful and improper repairing of the bottom, 
banks, benches and sides of said canal in the improvement thereof, 
so that the same would not confine, retain or hold the water of 
said canal. 

Also for the appropriation of land for the purpose of storing 
and preparing materials for such improvement. 

The appeal was perfected on the 21st day of January, 1886, and 
the case has been argued in the Court of Appeals. 

Allen Benedict. 

This is an appeal by the claimant from an award of nothing in 
favor of the State, made on the 14th day of March, 1885. 

The claim was for $2,000 damages for injury to twenty acres of 
land in Greig, Lewis county, caused by the construction of a dam 
across the Black river, near Beach's bridge in the summer of 1868. 

The appeal was perfected on the 15th day of December, 1886. 
and the case is now upon the calendar of the Court of Appeals. 
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List of Cases Tried and Disposed of During the Tear 1889 
IN Board op Claims, Showing Name op Claimant, Amount 
Claimed and Award Made. 



name op claimant. 



Theodore P. Ballou — 

Final award, on rehearing of claim, made 

' in favor of Henry C. Ballou, as admin- 
istrator, etc., of Theodore P. Ballou, on 
decision of Court of Appeals, reversing 
an award of nothing of this board, and 
directing a rehearing of the claim, 
with $175.59 costs in the Court of 

Appeals ... 

Allen A. Perkins — 

Final award on affirmance by Court of 
Appeals of an award of $1,300 by this 
board 

Simon D. Paddock, Jr 

Celia J. Donahue — 

Final award on decision of Court of 
Appeals affirming an award of nothing 
by this board, and for $113.25 costs of 
appeal awarded to the State 

Frederick W. Brown and Walter F. Daw- 
son t 

Ellen French 

Margaret Hennessey, Ann White, Jane 
Keane and John Keane 

John Keane . 

Mary Keane, Margaret J. Keane, Thomas 
W. Keane and Michael J. Keane 

Ellen French. 

Thomas Banney 

Charles L. Bristol 

John Waters 

John Waters 

Liawrence Johnson 

Thomas K Jeffery 

Marcus Evarts 

Edward G. Brown 

P. J. Weldon 

John Sullivan . 

J. S. Ellis 

Augustus E. Eolle 

Thomas J. Lawlor 

John Macartney 



Amount 
claimed. 



$1,200 00 



12,500 00 
2,000 00 



5,000 00 



Amount of 
award. 



$1,376 59 



1,300 00 
Dismissed. 



Nothing. 



728 09 


728 09 


160 00 


60 00 


700 00 


75 00 


300 00 


60 00 


225 00 


30 00 


100 00 


30 00 


250 00 


60 00 


100 00 


80 00 


142 00 


162 18 


1,390 00 


217 01 


385 00 


397 19 


348 00 


145 41 


900 00 


190 04 


250 00 


283 42 


166 00 


186 61 


127 76 


143 62 


236 65 


266 03 


43 56 


46 56 


414 33 


465 77 


680 00 


700 74 
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List op Cases Tried, Etc. — {Gmdinued). 



SE 



NAME OP CLAIMANT. 



Arthur K. O'Hare — 
Final award on affirmance by Court of 

Appeals of an award for $1,961.13 by 

this board ; and |114.50 costs in Court 

of Appeals 

Clark W. Lawton, as administrator, etc., of 

Loretta Lawton 

Adison Kimball 

John F. Clements 

Augustus Stisser 

Charlotte E. P. Stafford 

Charlotte E. P. Stafford 

Thomas Schuyler 

Wallace L. Conaughty, as executor, etc., 

and devisee of Hugh Conaughty 

Anthony L^ Becker 

Lucinda Van Slyke , 

Sibbiney Curley 

Catharine Linahan 

Thomas J. Fetherston, as administrator, 

etc., of Thomas Fetherston 

Jane A. Bower, as administratrix, etc., of 

Oliver P. Bower 

Daniel Ford 

The President, Managers and Company of 

the Delaware and Hudson Canal Co., 

lessees, etc 

Frederick Piester 

Turney W. Eichards 

John E. Corbett 

Traders' Natioiial Bank of Eochester and 

Elizabeth A. Eaymond 

John Monroe 

Morgan Thistle 

Fred. P. Clark 

Charles Lucas 

William H. Mitchell 

Jacob Zimmerman 

James D. Sigler 

Aaron J. Arnold 

Leonard Burritt, as supervisor of town of 

Ogden, N. Y 

George Elliott 

John Nolan 

James H. Gk)odno 

Louis G. Lais 



Amount 
claimed. 



11,850 45 



Amount of 
award. 



12,190 03 



2,000 00 
200 00 


250 00 
100 00 


200 00 


70 00 


350 00 


75 00 


725 00 


200 00 


265 00 


100 00 


800 00 


500 00 


1,975 00 


75 00 


800 00 
411 00 


Nothing. 
125 00 


3,000 00 
200 00 


Nothing. 
Nothing. 


12,491 17 


8,445 42 


14,400 00 
259 48 


Nothing. 
185 82 


4,088 77 
100 00 


Nothing. 
90 00 


675 00 


200 00 


452 50 


178 00 


1,097 50 


622 00 


68 60 


38 00 


150 00 


50 00 


110 75 


100 00 


109 00 


60 00 


190 00 


175 00 


205 30 


165 00 


115 40 


50 00 


60 35 


50 00 


390 00 


345 00 


100 00 


60 00 


222 00 


100 00 


99 00 


50 00 


111 00 


60 00 
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List oe Cases Tried, Eia — {Continued). 



"ji i . a  ! 



NAME OF CLAIMANT. 



Gilbert Leonard 

Hugh Slavin 

George Alma 

Truman Wright and Mary Wright 

C. L. Hollister 

John Madden 

Polly Heath Hall 

Sargent Wilder 

William Garlock and Matthew Black 

Everett S. Darling 

Willard Judd 

Thomas Breckenridge 

Solomon Haf ord 

Chauncey Fowler 

Benjamin T. Cady and George W. Cady . . 

Charles H. Parmele 

Elam A Cross, as supervisor of the town 
of Parma, N. T 

WiUiam Thistle 

Timothy Downs 

Joseph M. Clark, Thomas S. Clark and 
Margaret Diokey 

James T. Winn 

James M. Rich 

Eebecca Lewis, William H. Lewis, Henry 
P. Lewis and Delia Lewis 

Marsenas H. Briggs 

Charles W. Nesbit 

Mathias Suiter and George Suiter 

Anson Smith and Orson D. Smith 

Baltz Burst. 

Charles Teske 

Mathias Suiter and George Suiter 

George B. Fellows, as executor, etc., of 
David G. Fellows, and George R. Fel- 
lows, Lucinda J. Larkin, Alfred C. Fel- 
lows, William W. Fellows and Le Roy 
M. Fellows 

Jacobus D. Deyo 

James Quinn 

Peter Cropp 

William A. McLean 

Isaac J. Bull 

Mary C. Hulsaver 

Zina W. Benjamin 

Charles Hyatt 



Amount 
claimed. 



$131 00 

105 00 

27 00 

46 00 

50 00 

60 65 

60 00 

80 00 

40 00 

96 00 

100 00 

202 70 

977 00 

1,210 00 

1,068 00 

563 80 

130 00 
440 00 
524 00 

160 00 
125 00 
150 00 

1,217 00 

4,500 00 
670 00 

1,115 00 
600 00 
300 00 
240 00 

1,130 00 



Amount of 
award. 



$90 00 

85 00 

22 50 

35 00 

50 00 

50 00 

50 00 

65 00 

35 00 

90 00 

60 00 

189 00 

600 00 ^ 

514 00 

200 00 

260 00 

75 00 % 
100 00 
275 00 

• 75 00 

80 00 

100 00 

525 00 

600 00 

Nothing. 

250 00 

35 00 

Nothing. 

54 00 

150 00 



1,000 00 


300 00 


^^ 00 


65 00 


70 00 


70 00 


40 00 


40 00 


40 00 


40 00 


60 00 


60 00 


500 00 


Dismissed. 


3,000 00 


Dismissed. 


550 00 


Dismissed. 
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List OP Cases Tried, Etc. — (Continued), 



NAME OF CLAIMANT. 



Edwin R. Fox 

David Wright 

Simeon Kelly 

Abram Shaver 

Hiram Graves 

David S. Dennis 

John Parsons 

Elizah Parsons and Edwin Parsons 

Elizah Parsons, Edwin Parsons and David 

L. Anthony 

Newton W. Sager 

Thomas H. Stryker 

Clinton Beckwith 

Jacob Grouse and Silas B. Fyler 

State of New York v. The County of Kings 

and the Board of Supervisors of said 

county . . 

Philip Eastman 

George Eastman , 

James C. McDonald 

Darwin E. Keeler and G<urdin D. Keeler. . 

Jacob Crouse and Silas B. Fyler 

Charles Spencer 

Jacob Crouse 

John A. Nichols, as administrator, etc., of 

Charles Nichols 

William Caine 

Mary Lavey, John Lavey and James Lavey 

Gilbert H. Beeves 

Richard Patterson 

John Bitner 

Ellen O. Aiken 

John B. Marshall, Leonard A Marshall 

and John H. Marshall 

Michael T. O'Brien and Maggie A O'Brien 

Charles A. Millener 

Sarah M. Kearney, Margaret A. Gorman 

and Ann E. Barrett : 

Thomas Hogan 

Mary Stahley 

Mary Pratt 

John W. Hannan and John A Davis 

Jesse B. Colman 

Andrew Kinum 



Amount 
claimed. 


Amount of 
award. 


$2,100 00 


Dismissed. 


1,500 00 


Dismissed. 


600 00 


Dismissed. 


300 00 


Dismissed. 


700 00 


Dismissed. 


400 00 


Dismissed. 


700 00 


Dismissed. 


500 00 


Dismissed. 


800 00 


. Dismissed. 


800 00 


Dismissed. 


164 41 
156 48 


$128 84 
110 66 


4,623 00 


1,600 00 


*95,991 85 
260 00 
5,000 00 
5,000 00 
1,300 00 
4,180 00 
2,000 00 
2,875 00 


Nothing. 
Nothing. 
Nothing. 
Nothing. 
Nothing. 
Nothing. 
Nothing. 
Nothing. 


5,640 00 

5,000 00 

290 00 


Nothing. 

Nothing. 

150 00 


275 00 


150 00 


200 00 


100 00 


700 00 


500 00 


1,000 00 


350 00 


450 00 


490 80 


275 00 
10,038 67 


Nothing. 
2,230 00 


2,960 00 
200 00 


600 00 
100 00 


735 00 
360 00 


Nothing. 
50 00 


1,400 00 


400 00 


3,847 00 
585 53 


Nothing. 
Nothing. 



*And interest from May i, 1873. 
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List op Casks Tbied, Etc.— (Concluded). 



NAME OF CLAIMANT. 


Amount 
claimed. 


Amount of 
award. 


WiUiam Fuller, DeWitt A. Fuller and 

William D. Fuller 

Harrison J. Wooden 

Albert C. Wood 


$973 11 

800 00 

10,000 00 

16,332 00 
10,000 00 


$973 11 
Nothing. 
Nothing. 

6,000 00 
1 021 49 


George M. Bobinson and Lucius D. Eob- 
inson, doing business under the firm 
name and style of "The Queen City 
Chair Company " > 


Szra B. Havden 








$299,863 86 


$41,906 93 



Schedule C 



\ 



No actions have been brought during the year preceding the 
date of this report to recover real property owned by the State. 



Schedule D. 



This schedule contains the title of all actions brought by the 
Attorney-General during the year preceding the date of this 
report against corporations to vacate their charter or annul 
their existence, and the condition thereof at the date of this 
report, with a brief statement of the causes for which said actions 

were brought 

/' 

The People of the State of New Tobk against The Mart. 

This 'is an action commenced upon petition of all the stock- 
holders for a dissolution of the corporation. Eobert A. Van Wyck 
has been appointed receiver, and is settling the business of the 
company. 

The People against The Globe Knitting Company of Amsterdam. 

This is an action for the dissolution of the corporation on the 
ground of insolvency. Judgment of dissolution has been entered, 
receiver appointed, and the affairs of the company are still in 
litigation. 

The People ex bel. Lawson N. Fuller against Eleotrio Sugar 

Refining Company. 

Upon the application of Lawson N. Fuller, one of the trustees 
of the corporation, leave was granted to apply to the court to 
begin action in the name of the people for dissolution upon the 
ground that it has offended against the provisions of the statute 
under which it was incorporated by failure to publish and file any 
aimual report, etc. Judgment of dissolution was obtained and 
receiver appointed, R. Bumham Moffatt, of New York, and the 
business of the corporation is still in litigation. Mr. Moffatt 

^signed, and Hon. A^ D. Williams was appointed in his place and 

i now acting as receiver. 

he People of the State op New York against The Sailsbury 

Manufacturing Company of Virginia. 

This action was commenced upon the application of Eugene 
elley and others, stockholders, for the dissolution of the cor- 
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poration upon the ground that it had suspended its ordinary and 
lawful business for more than one year. Judgment was obtained 
dissolving the corporation and appointing a receiver. 

The People of the Stat% of New York against The Leader 

LuBMOAftNG Company. 

This action was commenced for the dissolution of the company 
for the reason that it had not complied with the requirements of 
the statute under which it was incorporated. No annual meeting 
was held or report published, etc. 

Judgment was obtained dissolving the company and appointing 
receiver. The affairs of the company are still in the hands of the 
receiver. 

In the Matter of the Eqihtable Reserve Fund Life Associa- 
tion OF THE City of New York. 

This action was commenced to restrain company from continu- 
ing business, and for its dissolution. The action was prosecuted 
to judgment, the company dissolved and a receiver appointed. 
The business of the company is now in the hands of the receiver. 

The People of the State of New York against The Sherman 

Brothers and Company. 

This action was brought on the application of Harrison N. 
Vedder upon the ground that the company was insolvent for 
upwards of a year. The Attorney-General was granted leave to 
begin action. Judgment dissolving corporation and appoint- 
ing receiver was obtained. This corporation was located at 
Buffalo, N. Y. 

The People of the State of New York against The Brooklyn, 
Flatbush and Coney Island Bailway Company. 

This action was commenced for the dissolution of the corpora- 
tion. No answer has yet been served. The ground of the action 
is the insolvency of the corporation. 

The People of the State of New York against The Photo- 
gravure Company. 

This action was commenced December 21, 1889, for the disso- 
lution of this corporation on an application of a trustee of the 
company, on the ground that the company was insolvent and had 
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failed to discharge its obligations for more than one year. On 
December twenty-fourth, Mr. Justice Lawrence appointed George 
H. Kendall receiver. ' 

The People of the State of New York against The North 

EivER Sugar Repining Company. 

This is what is called one of the Sugar Trust cases. The 
action was brought in August, 1888, upon the grounds that the) 
defendant is one of the constituent companies forming the syndi- 
cate or "sugar trust.'* The action was tried before Justice 
Barrett and a jury, and resulted in a verdict for the plaintiflf s 
dissolving the corporation, and thereafter a receiver was 
appointed who duly qualified and entered upon the discharge of 
his duties. The defendant appealed to the General Term, where* 
the judgment of Justice Barrett was in all things affirmed. The 
defendant then appealed to the Court of Appeals, and the appeal 
is yet undetermined. 

The People op the State of New York against Henry O. 

Havemeyer et al. 

This action is brought against the individual persons forming 
the Syndicate or Sugar Trust, so called. The questions involved 
are the same as in case against the North Biver Sugar Befining 
Company referred to. 

The People of the State op New York against The Atlantic 

Avenue Bailway Company. 

This action was commenced upon the application of Philip 
Zeh and John Cajme, who claimed to represent the labor organi- 
zations of the State, for the purpose of testing or determining 
the proper construction to be given to certain laws of the State, 
relative to the duty of railroad corporations to operate their 
roads. Hearing was had before the Attorney-General on February 
fourteenth, Hon. B.F, Tracy, appearing for the defense, and John T. 
McDonough, for the application. February sixteenth, Attorney- 
General decided to allow application to be made to the Supreme 
Court to begin this action in the name of the people. On July 
third, Judge Edwards allowed the Attorney-General to begin suit. 
In August suit was begun by service of summons and complaint 
on defendant. The case was noticed for trial at Special Term, 
Kings county. Trial adjourned until February 3, 1890. 
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The People of the State op New York against The Olmstead 

Eleotbio Light and Power Company. 

This action was brought for the dissolution of the corporation. 
On July sixth, judgment was obtained dissolving the corpora- 
tion, and appointing Joseph C. Cooper, receiver. The business 
of the company is still in the hands of the receiver. 

The People against The Woman's HosprrAL, of Brooklyn. 

Leave to bring this action was granted by Mr. Justice Barnard. 
Summons and complaint was served on the defendant, and Messrs. 
Donohue, Newcombe & Cordozo appeared for defense. No 
answer has yet been served. The ground of the action is failure 
to comply with the laws under which it was incorporated, and 
for abuse of the powers by its board of directors. 

The People against The Clintondale Manufacturing 

Company. 

This action was commenced for a dissolution of the corpora- 
tion. No answer has yet been served by the company. The 
ground of the action is insolvency. 

The People of the State of New York against The Cordova 

Apartment Assooution. 

This action was brought for the dissolution. Judgment was 
obtained on default of the defendants. Austin G. Fox was 
appointed receiver. Nothing further has been done in the case. 
Appeals involving the property of this company collaterally 
were argued at the New York General Term in May last and are 
undecided. 

The People of the State of New York against Lisbon Apartment 

Association. 

An action was allowed to be brought for the dissolution of this 
company by the Attorney-General in January. Judgment dis- 
solving the corporation, and appointing Austin G. Fox, of New 
York, receiver, upon default of the defendant. Appeals involving 
the property of the company collaterally were argued in May and 
remained undecided. Nothing further has been done. 
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The People of the State of New T6rk against Madrtd Apabt- 

HENT Association. 

This action was allowed to be commenced for the dissolution 
of the corporation, and judgment was obtained upon default of 
defendants. Austin G. Fox was appointed receiver. Nothing 
further has been done in this case since May last, when an appeal 
involving the property of the company collaterally was argued at 
General Term in New York and remains undecided. 

The People of the State of New York against Barcelona 

Apartment Association. 

An application was made to the Attorney-General for the com- 
mencement of an action in the name of the people for the dissolu- 
tion of this corporation. The action was allowed to be broughi 
Judgment of dissolution was obtained upon default of the defend- 
ant Austin G. Fox of New York was appointed receiver. 
Appeals involving the property of the company collaterally were 
argued at General Term in May, and remained undecided. 
Nothing further has been done. 

The People of tece State of New York against The Bradford, 
Eldred and Cuba Eailroad Company, and The Tonawanda 
Valley and Cuba Eailroad Company. 

The above actions were allowed to be brought for the dissolu- 
tion of these corporations on the application of Arthur Turnbull 
upon the ground of insolvency for more than a year. After the 
commencement of the above actions, a rehearing was had before 
the Attorney-General, at which time the following state of facts 
were made known. In March 1883, certain traffic agreements 
were entered into between the New York, Lake Erie and- 
Westem Bailroad Company of the one part, and the Bradford, 
Eldred and Cuba Bailroad Company, and the Tonawanda Valley and 
Cuba Bailroad Company respectively of the other part These 
agreements provide that upon certain conditions in regard to the 
management of the above named defendants, the New York, Lake 
Erie and Western Bailroad Company would make good any 
deficiency in the net earnings of said defendants necessary to make 
the interest of their bonded indebtedness from time to time as the 
same should become due and payable. These respective agree- 
ments were complied with by both parties until 1884 There was 
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then a doficiencj in the net earnings of the defendants to mee^t 
the half-yearly interest on their bonds. The Erie company 
refused to make good such deficiency. Similar deficiencies 
thereafter occurred. 

The defendants have been in default in payment of interest on 
their bonds ever since the refusal of the Erie company to comply 
with the terms of its agreement. The Metropolitan Trust Com- 
pany, the trustee of the mortgagee, securing the bonds of such 
railroad companies, in February, 1885, began suits for the fore- 
closures of such mortgages, and receiver therein was appointed. 
In July, 1886, the receiver began actions against the New York, 
Lake Erie and Western Bailroad Company to compel it to per- 
form its agreements with the other companies. In such actions, 
judgment was rendered in favor of the receiver for full amount of 
the deficiency claimed to January, 1887. Appeals from such 
judgments have been taken and the case is now in the Court of 
Appeals. 

Upon the above statement of facts, the Attorney-General 
decided to hold in abeyance the actions begun in the name of the 
people for the dissolution of said corporations until the determi- 
nation by the Court of Appeals of the actions brought by the 
receiver of the said two companies against the New York, Lake 
Erie and Western Bailroad Company. 

The People of the State op New Yoek, ex bel. William 
Kemmleb against Chables F. Dubston, Agent and Wabden. 

This was a proceeding by habeas corpus to test the constitu- 
tionality of chapter 489, Laws of 1888, providing for the execu- 
tion of persons condemned to death by electricity. The Hon. 
Edwin F. Day, county judge before whom the writ was made 
returnable, refused to discharge the prisoner. Thereupon, 
Kemmler appealed to the General Term of the Supreme Court 
where the order of Judge Day was affirmed. Kemmler then 
appealed to the Court of Appeals where the appeal is still pending. 
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This schedule contains copies of all official opinions rendered 
by the Attorney-General during the year preceding the date of 
this report, and during the year 1888 (under chap. 225, Laws of 

1890), and deemed by him to be of general public interest 

« 
Office of the Attobney-General, I 

, Albany, January 3, 1888.; J 
Hon. WiLiiis S. Paine, Superintendent of the Banking Department : 

Dear Sir. — Tour communication of the twenty-eighth ult., asking 
me if, in my opinion, the trustees of a savings bank may use 
the surplus for the purpose of paying dividends in excess of the 
amount actually earned during the period for which such dividend 
is declared, until such time as the surplus equals fifteen per cent of 
its deposits, has been duly received and considered by me, and in 
reply thereto, I beg leave, to submit the following: 

Section 266 of the law in reference to savings banks (Paine's 
Banking Law, p. 287) provides as follows : " It shall be unlawful for 
any savings bank, directly or indirectly, to deal or trade in real 
estate; * * * and no savings bank shall make or issue any 
certificate of deposit, payable either on demand or at a fixed day, 
nor pay any interest except regular quarterly or semi-annual divi- 
dends upon any deposits or balances, nor pay any interest or 
deposit or portion of a deposit, or any check drawn upon itself by 
a depositor, unless the bank book of the depositor be produced and 
and the proper entry be made therein at the time of the transac- 
tion. * * * »' 

Section 267 provides that: "It shall be the duty of the trustees 
'"^ every such corporation to regulate the rate of interest or divi- 
ids, not to exceed five percentum per annum upon the deposits 
Tewith, in such manner that the depositors shall receive as 
irly as may be, atll profits of such corporation, after deducting 
pessary expenses and reserving such amounts as the trustees may 
im expedient as a surplus fund for the security of depositors, 
ch, to the amount of fifteen percentum of their deposits, the 

5 
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trustees of any such corporation are hereby authorized gradually to 
accumulate and hold, to meet any contingency or loss in its busi- 
ness from the depreciation of its securities, or otherwise. * * * 

" No dividends or interest shall be declared, credited or paid, 
except by the authority of a vote of the board of trustees, duly 
entered upon their minutes, whereon shall be recorded the ayes and 
nays upon each vote, and whenever any interest or dividends shall 
be declared and credited in excess of the profits earned and appear- 
ing to the credit of the corporation, the trustees voting for such 
dividend shall be jointly and severally liable to the corporation for 
the amount of such excess so declared, and credited. And it shall 
be the duty of the trustees of any such corporation whose surplus 
amounts to fifteen percentum of its deposits, at least once in three 
years, to divide equitably the accumulation beyond such author- 
ized surplus, as an extra dividend to depositors in excess of the 
regular dividends hereinbefore authorized. * * * " 

The general purpose of savings banks is to receive deposits of 
individuals and to safely keep and invest them for the benefit of the 
depositors, deducting sufficient to pay the running expenses of 
the institution, and to accumulate a surplus not in excess of fifteen 
per cent of the amount of deposits. The interest actually earned 
to conr^titute the fund from which primarily the expenses are to be 
paid and the surplus accumulated, and all interest in excess must 
eventually be paid or credited to the depositors as dividends. 

Section 266 forbids any interest to be paid except semi-annual 
or quarterly dividends, and section 287 declares that whenever any 
dividend shall be declared and credited in excess of the interest or 
profits earned and appearing to the credit of the corporation, the 
trustees voting for such dividend shall be jointly and severally 
liable to the corporation for the amount of such excess so declared 
and credited. This is to be read of course in connection with the 
clause in the second section authorizing a dividend at the end of 
three years, and hereinafter referred to. 

When the statute, section 266. speaks of declaring a dividend, it 
means a dividend earned diu'ing one of the interest periods, or during 
the half or quarter year for which it is declared. The officers r* 
the bank act for the depositors, who are entit^.d to all the earning 
of theu' money during any proper interest period, less the author 
ized deductions for e;xpenses and the surplus provided for h. 
section 267. . 

I find iiotbing in the statute which would authorize the truster 
(;f a savings bank to withhold any eamiiigs of one period, in ord< 
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to add them to and increase the dividends of a subsequent period. 
This would work injustice to depositors and result in depriving 
depositors who withdraw their deposits of the full amount of interest 
earned. They cam only be withheld for the purpose of accumulat- 
ing a surplus in the manner indicated in section 267. 

Nor do I find any provisions authorizing* the use of the estab- 
lished surplus for the payment of dividends. The surplus, to the 
amount at least of fifteen per cent of the deposits, is declared to be 
for the security of the depositors, and the statute contemplates its 
being" kept intact for that purpose. There is an express provision 
for the disposition of the excess of surplus. Such excess of author- 
ized surplus must be divided as a dividend once in three years. 
(Sec. 267, supra,) 

I am of the opinion, therefore, that it is the duty of the trustees 
of a savings bank to declare a dividend for each interest period 
equal to the amount of earnings for that particular period, less the 
expenses and amount properly applicable to the accumulation of 
the authorized surplus, as aforesaid, and that they should not retain 
the earnings of one period for the mere purpose of increasing the 
dividend of a subsequent period, nor use the established surplus for 
the purpose of increasing the dividends, except when such surplus 
exceeds the amount authorized by statute, and in that case, such 
excess of surplus should only be converted into dividends in accord- 
ance with the provisions of the statute above quoted. 

Very respectfully, your obedient servant. 

CHAELES R TABOE, 

A ttorney- General, 



Office of the Attorney-General,) 
Albany, January 5, 1888. j 

Hon. William C. Hudson, Secretary Railroad Commission : 

Dear Sir. — I am in receipt of your communication of the second 

instant, inclosing copies of correspondence between the Board of 

'.ailroad Commissioners and the Boston and Albany Bailroad Com- 

buy, and also a copy of a letter addressed by your board to my 

••edecessor, dated October 11, 1887. 

From this correspondence it appears that complaint was made to 

e Railroad Commissioners of this State that the Boston and 

3any Bailroad Company refuse to comply with the provisions of 

^ion 3 of chapter 582 of the Laws of 1864, upon the ground that 
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said railroad company has not a continuous line of forty miles of 
road in this State. The question presented, therefore, and upon 
which you desire my opinion, is: 

Does said act apply to the Boston and Albany Bailroad Company 
and is such company le^jlly bound to comply with its terms? 
, It is conceded that said company has a continuous line of 200 
miles, thirty-nine and three-tenth^ miles of which are in this 
State. 

The act referred to is entitled " An act to amend an act entitled 
* An act to authorize the formation of railroad corporations, and to 
regulate the same,* passed April 2, 1850.'* 

Section 1 amends the General Bailroad Act by a new addition to 
subdivision 5 of section 28. 

Section 3, as amended by chapter 46 of the Laws of 1883, pro- 
vides that "every railroad company whose line of road shall exceed 
forty continuous miles in length shall, for the better comfort of pas- 
sengers, provide in each passenger car a suitable receptacle for 
water, with a cup or drinking utensil attached upon or near such 
receptacle, and shall keep the said receptacle, while said car is in 
use, constantly supplied Mdth cool water; and any company failing 
to obey the provisions of this section shall, for each offense or 
omission as aforesaid, forfeit as a penalty the sum of twenty-five 
dollars. * * *" 

This section does not require that the road should exceed forty 
continuous miles in this State. It simply provides for railroads that 
are over forty miles in length, and such roads, while running in this 
State, must comply with the police regulations thereof. 

The act is intended for the health and comfort of the traveling 
public and should receive such a construction as will carry out its 
intention. 

The limitation as to the length of the road only has reference to 
the time persons are likely to be in the car. The reason of the 
limitation does not apply to a road of 200 miles in length simply 
because the major portion of it runs out of the State. 

The statute is in the nature of a police regulation, and corpora- 
tions running their roads in this State must comply with its pro- 
visions; so far as the railroad is in this State, it is subject to the 
control of our Legislature. 

Inasmuch as by the title of the act, however, it appears that i1 
was intended as an amendment to the General Railroad Act of 1850 
it may be contended that it was only applicable to railroads former 
under the general act. 
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I do not think this contention can be BuccessfuUy maintained. 

Section 3 is an independent general provision; not by its terms 
limited to any particular class of railroad corporations. Its pro- 
visions are sufficiently broad to include all railroad corporations, 
Qrud unless the title of the act can be held to limit its meaning and 
confine its application to corporations organized under the General 
Bailroad Act, the Boston and Albany Bailroad Company would be 
subject to its requirements. 

The language of section 3 is plain and the construction can not be 
affected by the title. The title of an act can only be resorted to 
when the statute itself is ambienious. (82 N. Y., 196.) 

Chapter 282 of the Laws of 1854 is entitled " An Act to amend the 
act entitled ' An Act to authorize the formation of railroad corpora- 
tions, and to regulate the same,' passed April second, 1850." Section 
8 of said act provides that " everj^ railroad corporation whose line 
of road is open for use, shall, within three months after the passage 
of this act, erect fences, etc." 

The New Haven Railroad Company, a corporation formed under 
the laws of Connecticut, and whose line extendjed through a portion 
of this State, neglected to properly fence its road in Westchester 
county. Upon a suit being brought against the company in this 
State for damages done to cattle by reason of the company's neglect 
to comply with said section 8, the Court of Appeals held that said 
act of 1854 was applicable to all railroad corporations, irrespective 
of what law they were formed under, and that the provisions were 
applicable to foreign corporations whose roads extended in this 
State equally to domestic companies. 

Earl, J., who delivered the opinion, in speaking of the applica- 
bility of the act, said: " This section was enacted fi-om public con- 
siderations, its purpose was to protect the traveling public, as well 
as farmers along its lines of railroads, and it should receive such a 
construction as to afford the protection designed. So far as this 
railroad was within this State, it was subject to the control 
of our Legislature * * * rpj^^ policy of the 

statute extends to all railroads within this State and they are 
"plainly comprehended within its language. * . * * Many 
A the sections of the General Bailroad Act apply only to corporations 
" »rmed under this act. Other sections apply to all railroads within 
iiis State." 

This case appears to be strictly analogous to the question under 

nsideration, and I think decisive of the application of the act of 

64 to the Boston and Albany Bailroad Company. 
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I am of the opinion, therefore, that chapter 682 of the Laws of 
1864, as amended, by chapter 46 of the Law of 1883, applies to the 
Boston and Albany Railroad Company, and that said company is 
legally bound to comply with its terms. 

Very respeetfnlly, your obedient servant. 

CHAS. F. TABOR, 

Attorney-General. 

m 

Office of the Attobney-General, ) 
Albany, January 19, 1888. 3 

Clarence B. Angle, Esq, Secretary Civil Service Commission : 

Deab Sib, — I am in receipt of the following resolution from your 
board, viz. : 

"Besolved, That the Attorney-General be respectfully requested 
to advise this commission whether the statutes giving a prefer- 
ence to honorably discharged soldiers for appointments to office 
under the civil service acts are confined to honorably discharged 
soldiers of the late, war (1861 to 1865), or whether in his opinion 
such statutes embrace any honorably discharged soldier." 

Li compliance with said resolution, I beg leave to submit the 
f ollovring : 

The first act upon this subject was chapter 312 of the Laws^ of 
1884, which was amended by chapter 464 of the Laws of 1887, and, 
as amended, reads as follows : 

" In every public department, and upon all public works of the 
State of New York, and of the cities, towns and villages thereof, and 
also in non-competitive examinations un'der the civil service laws, 
rules or regulations of the same, wherever they apply, honorably 
disharged Union soldiers and sailors shall be preferred for appoint- 
ment and employment; age, loss of limbs or other physical 
impairment which does not in fact incapacitate, shall not be deemed 
to disqualify them, provided they possess the business capacity 
necessary to discharge the duties of the position involved. 

" § 2. AU officials or other persons having power of appointment 
to or employment in the public service, as set forth in first section 
of this act, are charged with the faithful compliance with its terms, 
both in letter and spirit, and a failure therein shall be a 
misdemeanor." 

The next statute was chapter 410 of the Laws of 1884, entitled "An 
act to amend chapter 354 of the Laws of 1883, entitled *An act to 
regulate and improve the civil service of the State of New York.'" 
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Section 4 of which provides that " In grateful recoornition of the 
services, sacrifices and suffering of persons who served in the army \ 

or navy of the United States in the late war, and have been honor- 
ably discharged therefrom, they shall be preferred for appointment 
to positions in the civil service of the State, and of cities affected 
by this act, over other persons (of equal standing) as ascertained 
under this act and the act hereby amended, and the persons thus • 
preferred shall not be disqualified from holding any position in said 
civil service on account of his age, nor by reason of any physical 
disability, provided such disability does not render him incompetent 
to perform the duties of the position applied for." 

This act, by its express terms, only applies to soldiers of the late 
war, which term is generally understood to mean the rebellion of 
the Southern States, which occurred from 1861 to 1866. 

The act first hereinbefore set forth, it is true, does not designate 
any particular war, nor aify war at all, in which the discharged 
soldiers are required to have served, but only speaks of " honorably 
discharged Union soldiers and sailors." 

There is now, strictly speaking, no Union army. It is the United 
States army. 

The only period in the history of the country when there was a ^ 
Union army was during the rebeDion of the Southern States The 
army at that time consisted of volunteers and regulars, and it was 
designated Union army to indicate the purposes for which it was « 

supposed to be fighting — to save and preserve the Union of the States. 
'I think the term has a well-defined and generally understood 
meaning, and the Legislature intended to use it in accordance with 
such meaning. 

The second section of the act of 1887, requiring a compliance 
with its terms " both in letter and spirit," favora such a construc- 
tion, inasmuch as the term " Union Army " itself means the army 
engaged in the late rebellion ; and such a construction is strictly 
within the letter of the statute, and certainly is within its spirit, 
and it is not to be presumed that the Legislature intended to give 
preference to soldiers of the present army. 

Fhe same facts and reasoning applicable to Union soldiers are 
•lally applicable to Union sailors. 

. am of the opinion, therefore, that only soldiers and saOors who 
ved in and who have been honorably discharged from forces 
:aged in suppressing the late rebellion are included within the 
ktutes. Very respectfully. 

CHAELES F. TABOE, 

Attorney-General, 



} 
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Office of the Attorney-General 
Albany, January 23, 1888. 

Hon. Frederick Cook, Secretary of State: 

« 

Dear Sir. — ^Tour communication of the twenty-third instant, in 
reference to the certificate of incorporation of "The Syracuse 
Co-operative Savings and Loan Association," which has been 
presented to your department for the purpose of filing, has been 
duly received. 

It appears that the said certificate contains the following 
clauses: "The capital of said association shall consist of the 
accumulated savings of its members, which it holds, and shall not 
exceed at any time $1,000,000, and shall be divided into shares of 
the matured value of $200 each." 

" The total number of shares outstanding at any one time shall- 
not exceed 10,000." 

Inasmuch as the act under which such corporations are required 
to be formed, provides that the capital shall not exceed $1,000,000, 
the question arises whether by fixing the matured value of the 
^shares at $200, and providing that the total number of outstanding 
shares shall not exceed 10,000, the certificate shows an intention to 
violate this provision. 

The act under which it is sought to incorporate is chapter 666 of 
the laws of 1887. 

Section 2 states the object and purpose of such associations 
to be to encourage industry, frugality, home building and sav- 
ings among its members; the acciunulation of savings, the loan- 
ing of such accumulations to its members, and the repayment to 
each member of his savings, when they have accumulated to a 
certain sum, or at any time when he shall desire the same, or the 
association shall desire to pay the same. 

Section 5 provides that "the capital of said association shall 
consist of the accumulated savings of its members, which it holds, 
and shall not exceed at any time $1,000,000, and shall be divided 
into shares of the matured value of $200 each. The total number of 
shares outstanding at any one time shall not exceed 10,000. The 
shares shall be issued in yearly or half yearly series, in sue 
amounts in each series, and at such times as shall be determined b 
the by-laws of the association. No share of a prior series shall b 
issued after the issuing of shares in a new series. * * *." 

Section 8 provides that " when each unpledged share of a give 
series reaches the value of $200. all payment of dues thereon shs 
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cease, and the holder thereof shall be paid out of the funds of the 
association $200 therefor, with such rate of interest as Ishall be 
determined by th^ by-laws. * * * *." 

There are numerous other sections of the act which it is unneces- 
sary to refer to. 

While it is true that should 10,000 shares at a par value of $200 
each be issued at one time, they would apparently represent a 
capital of $2,000,000, which would, perhaps, afford some evidence of 
an intention to violate the prohibitory provision concerning the 
amount of capital contained in section 5. It will be observed that 
there is no par value attached to the shares by the act. The act 
speaks of a '" matured value " of shares of $200, which indicates that 
when a share is first issued its presen^ actual value is not fixed at 
$200, and it is not considered as representing that amount of capital 
actually paid in, but shows that the value must depend upon future 
contingencies. The matured value of the shares is fixed at the arbi- 
trary sum of $200, and when that limit is reached, such shares must 
be paid back to the holders thereof as is provided in section 8. So 
that the number of shares does not of itself show a positive inten- 
tion to violate the act in reference to the limitation placed upon 
the amount of authorized capital. 

The general theory of the act is that the shares are to be issued 
in different series', their actual value depending upon the amount of 
money which has been paid upon them by the holders. So that 
when one series has reached the '"matured value" of $200 each, 
they are paid off and canceled, which naturally diminishes the 
actual capital on hand. For example, if 1,000 shares are issued 
during the year 1888 and 6,000 at a subsequent period, as soon as 
or before, the capital on hand amounted to $1,000,000, all the shares 
of the first series, provided the dues on each share were regularly 
paid, would probably have reached the matured value and would be 
repaid, leaving the second series outstanding and going on to 
maturity, when a third series might be issued, each series being 
paid at maturity, and so on ad infinitum. 

The number of outstanding shares therefore is not evidence that 
'le actual capital must necessarily in the course of time exceed 

' ,000,000. 

The act itself, if not actually authorizing, tacitly implies that 

»,000 shares may be outstanding at one time. It says, " The total 

mber of shares outstanding at any time shall not exceed 10,000.'' 
3 prohibition is that the capital, the accumulated savings which it 
ds, shaU not exceed $1,000,000. This means that its actual cash 

6 
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on hand, securities and property, shall not exceed $1,000,000. The 
shares issued are not part of the property of the association ; they 
are the evidence of the individual interest of the holder in such 
property. 

There is a well defined distinction between the capital stock of 
the association and the certificates issued to the members, the latter 
bein^ simply written evidence that the holder is entitled to a pro- 
portionate share of the property or capital on dissolution. 

The clause of the charter itself, above set forth, disclaims any 
intention of violating the act, by positively limiting the amount of 
capital to $1,000,000. 

I do not think this positive declaration should be discredited and 
over-ridden by the other provision providing for the issuing of a 
number of shares which would represent a capital in excess of that 
amount, if they were allowed to mature at a certain time. 

It is perfectly clear that by a proper compliance with the terms 
and spirit of the statute, the corporation may have 10,000 shares 
outstanding at one time, without violating any of its provisions, 
and this taken, together with the positive denial of any such inten- 
tion, is, I think, sufiicient. 

I am of the opinion, therefore, that the objection raised should 
be disregarded and the articles of association filed. 

Very respectfully your obedient servant. 

CHAELES F. TABOE, 

Attorney-General, 

Office of the Attorney-General,! 
Albany, January 20, 1888. J 

Hon. John BoGf art, State Engineer and Surveyor : 

Dear Sir. — Tour esteemed favor of the sixth inst., inclosing: a 
letter of inquiry from W. G. Ford, Jr., under date of the fifth inst., 
is before me. 

In answer permit me to say that the ordinary meaning of " high 
water mark or line," as applied to waters in which the tide ebbs and 
flows, is that point to which the waters reach at ordinary flood tide. 

Where there is a sudden washing or carrying away of the shore 
by unusual storms or rising of the water, the original boundary line 
(if a shore line) would prevail ; but where the shore line is changed 
by the imperceptible action of the waters, the line would follow the 
water line, whether it receded or extended farther out than the 
original line. 
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The question is one that has given our courts a great deal of 
trouble from the earliest times to the present, and each case is 
determined b}' its peculiar surroundings, so that no positive rule 
can be laid down to govern all cases. 

Very respectfully. 

CHAS. R TABOR, 

, Attorney-General. 

Office of the Attorney-General^ i 
Albany, January 23, 1888. ) 

Terence H. Duffy, Esq., Avon, N. T.: 

Dear Sir. — Tour communication of the eighteenth inst., asking 
me if, in my opinion, depositoi*s in savings banks are liable to assess- 
ment and taxation for such deposits has been duly received, and in 
reply thereto I beg leave to submit the following : 

Section 1 of title 1, chapter 13, part 1 of the Revised Statutes 
provides that ''all lands and personal estate within this State, 
whether owned by individuals or corporations, shall be liable to 
taxation, subject to the exemptions hereinafter specified." 

The specified exemptions alluded to do not exempt deposits in 
savings banks. 

Chapter 392 of the Laws of 1883 also provides that " all debts and 
obligations for the payment of money due or owing to persons 
residing within this State, however secured, or wherever such 
securities shall be held, shall be deemed, for the purposes of taxa- 
tion, personal estate within this State, and shall be assessed as 
such through the owner or owners thereof, in the town, village or 
ward in which said owner or owners shall reside at the time such 
assessment shall be made * * *." 

There can be no doubt that money belonging to an individual 
and deposited in a savings bank is personal property, and, under 
the above provisions, is clearly liable to taxation with other per- 
sonal property. The fact of its being placed in a savings bank can 
make no material difference. 

"lie doubt upon this question has probably arisen from too 
ual an examination of section 4 of chapter 466, Laws of 1867. 
t upon a careful reading of this section, it clearly appears that 
exemption therein provided for only refers to the banks them- 
;es and not to individual depositors. The assessors have 
ariably, so far as I' know, assessed these deposits against 
Mduals, and their authority so to do has never been seriously 
bioned. 
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That such deposits were liable to taxation was distinctly held by 
Hon. M. B. Champlain, Attorney-General. (See Attorney-General's 
opinions, p. 419.) 

I am of the opinion, therefore, that money deposited in savings 
banks by individuals is liable to assessment and taxation to such 
individuals os personal property. 

Very respectfully, your obedient servant. 

OHAELES F. TABOE, 

A ttorney- General. 
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Myron Wood, Esq., Red Greek, Wayne Gounty, N. T. ; 

Dear Sir. — Tour communication of the twenty-fourth instant has 
been duly received. 

The only provision of the act of 1887, in reference to the residence 
of indigent soldiers seeking relief are contained in sections one and 
five. 

Section 1 requires a residence in the State for one year. 
Section 6 forbids the sending of sailors, soldiers and their families 
to the poor-house, and requires that relief should be afforded to them 
" at their homes in such city or town in which they shall have a 
residence." There is no provision as to what shall constitute a 
residence as referred to in section 5. Nor is any person specially 
authorized to determine what shall constitute such a residence. 

The general purpose of the act is to provide for a particular class 
of paupers, and to relieve them at their homes, instead of sending 
them to a poor-house. The act is in pari materia with the general 
statutory provision relating to the poor. It provides equally for 
paupers, but discriminates in favor of a particular class. 

I think, therefore, that the act should, when necessary, be con- 
strued in connection with the general statutes, where the provisions 
are not inconsistent, and that the question of residence being 
undetermined by the act itself, and no one having power under it 
say what shall constitute such a residence, the provisions of i 
general statute should be referred to for the purpose of determini 
the question. 

It is the general policy of the poor laws that each town or coiU3 
snould provide for its own poor, and in the absence of posit' 
legislation altering this rule, it should still be adhered to. 
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It can hardly be presumed tliat the Legislature intended that a 
pauper, by simply crossiog a town line, and remaining* in such town 
for a few days, can cast the burden of his support upon such town. 
Any other construction of the act would establish this principle and 
make every pauper soldier or sailor and their families virtually 
roaming beneficiaries, entitled to support from the authorities of 
any town in which night overtakes them. 

I do not think that the act intended to change the liability of 
towns to provide for their own poor in cases where such poor served 
in the late rebellion ; but that it is still the dutv of such towns to 
support their poor of all classes, and that the statute has not 
changed the necessity of the required residence of soldiers and 
sailors of the late war. 

I aboi of the opinion, therefore, that the town may " charge back 
to the respective towns" under the act of 1887, in the manner that 
they " charge back " in reference to the ordinary poor, when the 
necessary residence has not been acquired. 

Very respectfully, your obedient servant. 

CHAELES F. TABOE, 

Attorney-General. 

Office of the Attorney-General, ) 
Albany, January 31, 1888. | 

Hon. F. M. Danaher, Attorney for Troy Press Company : 

Dear Sir. — I am in receipt of your communication of the thirtieth 
instant, which, taken together with the conversation had with you, 
asks my opinion as to whether the extra reports provided for by 
section 8 of chapter 588 of the Laws of 1886, as amended by chap- 
ter 710 of the Laws of 1887, includes reports of public institutions 
and boards other than those particularly mentioned by name in 
said section. 

Jn reply thereto, I beg leave to submit the following : 

Section 4 of the act referred to provides : " That there shall be 

printed by the said contractor 719 copies of the messages from the 

vemor * * * and reports and communications made in pur- 

tnce of law, or of a resolution of either House, whenever ordered 

the House to which such message, report or communication 

11 be made." 

le remaining portion of the section prescribes how such copies 

1 be disposed of. This section appears to require the printing 

'^ch number of reports and communications made in pursuajice 
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of law ; so that any institution which is required to report to the 
Le^slature is included. 

Section 6 provides that " said contractors shall also furnish any- 
extra number of copies of bills * * * reports and other docu- 
ments named in this act, whenever ordered by statute. * *  
Any extra copies of messages, reports or documents named in 
section 4 of this act, ordered in pursuance of this section, shall be 
boimd by the contractor, in paper covers, in the usual manner, 
unless otherwise ordered by law." 

Section 8 provides that " in suidition to the usual number of the 
regular reports made by the State oflScers and institutions, there 
shall be printed as extra copies of legislative documents, for the 
use of the respective departments, institutions and boards, of the 
Governor's message, 6,000 copies ; * * * of the Comptroller's 
report on the finances of the State, 1,000 copies ; on the canal, 250 
copies ; State Treasurer's report, 700 copies ; of the State Engineer 
and Surveyor's report on canals, 2,600 copies; of the report of the 
Superintendent of the Insurance Department, in addition to the 
1,500 copies authorized by law, 2,000 copies; * * * and for all 
other institutions established by the State, when their printing is 
not done by the institution, 700 copies each, and for the hospitals 
and asylums for the insane, 1,500 each." 

It will be seen that section 4 designates the number of " reports 
and communications, made in pursuance of law," to be printed. 

Section 6 provides for an additional number, when ordered by 
statute. And section 8 provides that in addition to the number 
before provided for, there shall be printed a certain number as 6xtra 
copies ; and said section peremptorily requires such extra copies to 
be printed, and by its plain language includes all institutions 
established by the State that are required to report to the 
Legislature unless they do their own printing. 

I am of the opinion, therefore, that section 8 includes all institu- 
tions established by the State, whether they are designated by 
name, or not, so long as they are required to report to the 
Legislature and do not do their own printing. 

Very repectfully, your obedient servant. 

CHAS. F. TABOE, 

Attorney-General. 
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Office of the Attobney-Genebal, ) 
Albany, January 31, 1888. ) 

To the Honorable the Superintendent of the Insurance Department : 

My Deab Sib. — You have presented to me the following st-ate of 
facts relative to the fund deposited in your hands by the late 
receiver of the Knickerbocker Life Insurance Company, to wit : 

Before the discharge of said receiver, one Pendleton and others 
attempted to establish a claim against the funds in the hands of said 
receiver. The claim was disallowed by the referee on contested 
claims. The decision of such referee was confirmed by the Special 
Term. On appeal to the General Term, the decision of the Special 
Term was reversed, and an order was made directing the receiver to 
pay dividends upon the amount of said claim, to wit, $17,650, and 
directing that said claim be allowed by said receiver as a valid 
claim against the assets of said corporation, and that he pay 
thereon the same dividends as had been and will be paid on claims 
heretofore filed and allowed by him. From such order the receiver 
appealed to the Court of Appeals and that court reversed the Gen- 
eral Term. The remittitur from the Court of Appeals was filed in 
the Supreme Court on the 7th day of December, 1887, and an order 
thereon entered making the judgment of the Court of Appeals the 
judgment of the Supreme Court. 

The receiver of the Knickerbocker Life Insurance Company was 
discharged from the said trust on the 23d day of December, 1887, 
and an order made by the Supreme Court declui'ing the said 
receivership wholly wound up. 

By an order of the said court made on the 21st day of December, 
1887, the said receiver was directed to pay over to you as Superin- 
tendent of the Insurance Department, the sum of $5,129.92, being 
the amount of dividends theretofore declared by said receiver and 
remaining uncalled for, and also the sum of $4,540.37, being the 
unexpended and unappropriated balance of funds of the said 
receivership. In and by said order you were directed to pay the 
said amount of unclaimed dividends to the persons entitled thereto, 
"•^on their making claim for the same. Under such order the 

ceiver turned over said money to you, and you now hold the 

me. 

On the thirtieth day of December, 1887, the said claimant sued 

t a writ of error and citation in the Supreme Court of the United 

ites, to secure a review by the Supreme Court of the United 
ites of the decision of the Court of Appeals. Such citation has 
'u served upon you, and the attorney of the claimant has filed 
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with you a statement in which he suggests that he has an equitable 
right to insist that you make no payments out of the said funds in 
your hands, under the order of the Supreme Court of the State of 
New York as aforesaid, but hold the said fund to await the decision 
of the Supreme Court of the United States, it being conceded that 
if his claim is finally established by the Supreme Court of the 
United States, that the dividends to which he would be entitled in 
case the receivership was still in progress, would more than equal 
the amount of said funds in your hands. 

When the said claimant obtained his said writ of error, he filed a 
bond simply for the payment of costs, and he does not insist that 
the writ of error or the bond operated as a stay upon the proceed- 
ings in said court. 

Upon the foregoing facts you ask me to advise you as to what 
course you should pursue in regard to the distribution of said fund, 
and whether you should decline to pay to respective claimants of 
said uncalled-for dividends the amounts heretofore awarded them by 
order of the said court. I beg leave to submit to you the following 
opinion : 

No actual stay of the proceedings in the State courts has been 
effected by the writ of error, citation and bond herein. A writ of 
error to the Supreme Court of the United States, in connection with 
a supersedeas bond, may in certain cases operate as a stay of execu- 
tion issued by the State court ; but that is not this case. If the 
receiver had brought an action in the State court against the claim- 
ant here and had recovered a money judgment against him, which 
had been afiirmed by the Court of Appeals, then such claimant 
under a writ of error to the Supreme Court of the United States and 
a bond executed by him conditioned foi the payment of all damages 
and costs, that is to say, the whole amount of the judgment against 
him, would have been entitled ,to a stay of execution issued upon 
such judgment. 

But the proceedings which he has taken here are under section 
1000 of the Federal Revision ; that is to say, they are merely insti- 
tuted for the purpose of obtaining a review of the judgment of the 
State court, without a stay of execution. (See Abbott's U. ^ 
Practice, Vol. 2, 259, 260.) 

It is to be said generally that the Federal courts, although poi 
sessing within certain limits a superior jurisdiction, have no autho- 
ity to interpose against proceedings pending in a State court, excep 
in those cases where provision has been made by the acts of Co' 
gress for the exercise of such superior jurisdiction. 
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These exceptional cases are of three classes : 

First Where an action commenced in a State court may be 
removed to the courts of the United States, to be there further 
prosecuted. 

Second. Where a determination of a State court, involving a ques- 
tion within the jurisdiction of the courts of the United States, may 
be reviewed and affirmed or reversed by the exercise of the appellate 
jurisdiction conferred on the United States courts. 

Third. Where a question of personal liberty may be summarily 
determined by a court of the United States inquiring by habeas 
corpus into imprisonment under local authority. (1 Abb. U. S. 
Practice, 64, 65.) 

Under these general definitions, I have very considerablis doubt 
whether the Federal courts have the power, even by direct order, 
in the present case, to stay the proceedings under the final decree 
of the State court. No such order has been made, nor have any 
proceedings been taken by the claimant which would produce a 
stay tantamount to such an order. 

I am therefore of the opinion that the proceedings imder the 
writ of error do not, in any wise, interfere with your execution of 
the order of the Supreme Court of the State of New York, in regard 
to the distribution of the funds turned over to you by the receiver 
of the Knickerbocker Life Insurance Company. 

Very respectfully yours. 

CHAS. F. TABOE, 
Attorney-General. 

Office of the Attorney-General,) 
Albany, January 31, 1888. ) 
E. M. Van Hoesen, Esq., Preble, N. Y. : 

Dear Sir. — Your communication of the twenty-eighth inst. 
has been received, stating that a vote was taken in the morning, at 
town meeting, both by ballot and viva voce, locating the place for 
holding the town meeting, and asking me if such vote was legal. 

In reply thereto, I beg leave to state that by the act of 1874, 

'^^^pter 173, the time for transacting the business of towns, which 

uires a vote of the people thereof, is fixed at 12 o'clock m., and 

transaction of such business prior to that time has been held 

^he General Term to be illegal. (People v. Sandman, 12 Hun, 165.) 

^ other respects, the action of the meeting appears to be legal. 

Very respectfully, your obedient servant. 

OHAS. R TABOE, 
7 Attorney-General. 



^ 
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Office of the ATTORNEY-GENEBAii,) 
Albany, February 6, 1888. > 

P. C. J. DeAngelis, Esq., Utica, New York: 

Dear Sir. — Tour communication of the fourth instant, stating 
that the board of managers of the State Lunatic Asylum had passed 
a resolution at their last monthly meeting requesting my opinion 
as to their duties under section 24 of chapter 446 of the Laws of 
1874, in reference to the discharge and delivery of patients to their 
relatives and friends, and whether said provision is mandatory or 
permissive, has been duly received, and in reply thereto I beg leave 
to submit the following : 

The section referred to so far as it is material to the question 
provides that "The managers upon the superintendent's certificate 
of complete recovery may discharge any patient except one under a 
criminal charge. * * * They may* discharge and deliver 
any patient, except one under a criminal charge, as aforesaid, to his 
relatives or friends who will undertake with good and approved 
sureties for his peaceable behaviour, safe custody and comfortable 
maintenance without further public charge. And the bond of such 
sureties shall be approved by the county judge of the county from 
which said patient was sent, and filed in the county clerk's office of 
said county. Upon the presentation of a certified copy thereof, the 
managers may discharge such patient." 

It will be observed that the word " may " is used hx this 
section, and not the word " shall," so that unless this section is 
held to cast such a public duty upon the managers in this respect 
as to confer an absolute right in the public to have its terms 
complied with upon the prescribed conditions being performed, the 
word " may " should be interpreted in its ordinary sense, and not as 
mandatory. 

While it may be conceded to be the general rule that where a 
public body or officer has been clothed by statute with power to 
do an act which concerns the public interest or the rights of third 
parties, the execution of the power may be insisted upon as a duty, 
though the phraseology be permissive merely and not peremptory, 
as it seems to be in the present case ; still I think the ^ffhole schem< 
of the statute, the general purpose of the legislation, and the 
object sought to be obtained may be taken into consideration for 
the purpose of discovering what the intention was, and when sue] 
intention is discovered it should control. 

The insane, and especially the dangerous insane, are placed iv 
the asylum, not only for the immediate and present benefit of sue 
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insane and their relatives, but for the peace, security and general 
good of the community at large. The general public therefore 
have an interest in his incarceration, detention and discharge from 
the asylum ; and the managers are the creatures of the State clothed 
with powers to be exercised for the public weal. 

The insane are placed in their charge to be cured, if possible, and 
rendered fit for the exercise of their civil rights, and it was, I think, 
the intention of the Legislature to give to the managers a very 
large discretion in determining the treatment and probability of 
permanent cure of the inmates. 

If an inmate under treatment is, in the opinion of the ma^iagers, 
in a fair way to recover and they in the exercise of their best judg- 
ment believe that a continuance of the treatment would result in a 
permanent recovery, ' the Interest of the public would be better 
served by the retention than by the discharge of the patient. So 
that I do not think the question comes within the rule above stated 
in reference to permissive statutes. The public interest in. this 
instance would be the retention rather than the discharge of the 
inmate. And it is only where the public interest calls for the 
exercise of a permissive power that such power should be construed 
as mandatory. It is not supposable that the courts would construe 
a permissive into a mandatory power in order to work a public ' 
mischief. » 

It is well known that the peculiar characteristics of the insane 
are such that individual and peculiar treatment, based upon a 
knowledge of the illusions, is often necessary, which treatment is 
the result of particular study and continued observation in the indi- 
vidual case; and to turn such a person over to strangers might 
result disastrously, not only to the patient but to the public. In 
such cases the managers should have, and I think* the statute 
intended to g-ive them discretionary power. 

I can discover no reason why the word " may " should have been 
used in this instance if the Legislature intended it to have the same 
meaning as " shall." 

From the general purpose and object of the whole statute and 
3cause of the reasons above stated, I am of the opinion that the 
rovision of the statute above cited is permissive only and" that the 

)wer of discharge granted to the managers is a discretionary one 

be exercised in conformity with care and good judgment. 

Very respectfully, your obedient servant. 

CHARLES F. TABOE, 

Attorney-General. 
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Office of the Attorney-General,) 
Albany, February 6, 1888. ) 

H. E. Stoutenburgh, Esq., Delhi, N, Y,: 

Dear Sir. — Your communication of the first instant has been duly- 
received, in which you ask the following questions, under chapter 
706 of the Laws of 1887, viz. : • 

1. Who is the proper custodian of the fund? 

2. Is the order of the commander and quartermaster a sufficient 
voucher for the disbursing* officer? 

"3. Is the indorsement of the beneficiary necessary?" 

Section 1 of the act referred to provides that " for the relief of 
the indigent and suffering soldiers, sailors and marines, etc., * ^ * 
the proper auditing board of such city or town may provide such 
sum or sums of money as may be necessary, to be di-awn upon 
by the commander and quartermaster of any post of the Grand 
Army of the Kepublic in said city or town, upon the recommenda- 
tion of the relief committee of said post, in the same manner as is 
now provided by law for the relief of the poor, and the orders of 
said commander and quartermaster shall be the proper voucher for 
the expenditure of said sum or sums of money." 

Section 2 provides that "in case there be no post of the Grand 
Army of the Republic in any town in which it is necessary that 
such ffelief, as provided for in section 1, should be granted, the town 
board of said town shall accept and pay the orders drawn as herein- 
before provided by the commander and quartermaster of any post 
of the Grand Army * * * located in the nearest city or 
town. * * * '» 

A literal reading of these sections, standing alone, without refer- 
ence to the general statutes in reference to the poor, would convey 
the idea that the auditing board of the town was the proper cus- 
todian of the money, as they are commanded to raise it, and under 
section 2 to pay it over on proper demand of the commander and 
quartermaster. 

This would impose a new duty upon such auditing board which 
never has before, to my knowledge, belonged to it. In no instance 
does the auditing board keep funds in its hands and act as the dis- 
bursing officers of the town. Section 1 provides that the money 
must be drawn upon " in the same manner that is now provided for 
the relief of the poor." The manner of drawing funds for the relief 
of the general poor is through the overseer. 

The statute being so loosely drawn that it is almost impossible 
to determine satisfactorily and definitely who is intended to be th< 
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custodian of the funds, I think, however, referenqe should be had 
to the general poor law, and its provisions should control when not 
inconsistent. And by that law the overseer of the poor is generally 
.the person through whose hands the general poor money passes. 

I can come to no other satisfactory conclusion upon this first 
question. 

The second question seems to be clearly provided for by the 
statute itseK, which distinctly states that "the orders of said com- 
mander and quartermaster shall be the proper vouchers for the 
expenditure of said sum or sums of money." 

This makes the indorsement of the beneficiary unnecessary. 

The commander is, however, directed by section 3 to file a 
detailed statement each year of the amount of relief furnished, 
together with the names of all persons relieved. 

Very respectfully, your obedient servant. 

CHAS. F. .TABOE, 

Attorney-General. 

Office of the Attorney-General, ) 
Albany, February 2, 1888. j 

J. J. Bliss, Esq., Bliss, Wyoming county, N. Y. : 

Dear Sir. — Your communication of the first inst., asking if a 
town clerk has " authority to administer an oath to a surety to 
official bonds, and what would be a proper amount to put in a con- 
stable's bond," has been received. 

By Laws of 1838, chapter 172 (see p. 820, E. S., 7th ed.), it is 
provided that the oath of office of any town officer, except justices 
of the peace and commissioners of deeds, may be subscribed and 
sworn before the town clerk of the town in which such officer shall 
be elected. I know of no other provision of law authorizing a 
town clerk to administer an oath, and am, therefore, of the opinion 
that he can not administer an oath to a surety to official bonds. 

As to the second question : It is provided (E. S., 7th ed., § 21, 

p. 818) that: "Every person chosen or appointed to the office 

* constable * * * shall execute, in the presence of the super- 

sor or town clerk of the town, with at least two sufficient sureties, 

o be approved of by such supervisor or town clerk, an instrument 

L writing, by which such constable and his sureties shall jointly 

id severally agree to pay to each and every person who may be 

titled thereto, all such sums of money as the said constable may 

3ome liable to pay on account of any execution which shall be 
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delivered to him for collection ; and shall also jointly and severally 
agree and become liable to pay each and every such person for any 
damages which he may sustain from, or by any act or thing done 
by said constable, by virtue of his office -of constable.'* 

In Smith's " Sheriffs, Coroners and Constables," at page 648, we 
find the following : " The statute requires an instrument in writing 
which may or may not be in the form of a bond. If in the form of 
a bond, it should be to the people of the State, and not to the 
people of a county. The better instrument, however, is one exactly 
as the statute requires it to be, viz., an agreement to pay each and 
every person entitled thereto, all such sums of money as the con- 
stable may become liable to pay on account of any execution which 
shall be delivered to him for collection," etc. 

It will be seen that no amount is fixed for which th^ bond or 

instrument in writing shall be given, and I am therefore of the 

opinion that it should be for the proper payment of such sums as 

. he shall become liable to pay under the statute and without any 

fixed amount. 

A constable is however required to give an additional bond under 
section 130 of the Military Code (E. S. 8th ed., p. 823), which says, 
" such bonds to be approved by the county judge of the county in 
which such sheriff, constable, or other officer resides." The amount 
of this bond should, I think, be fixed by the county judge. 

Very respectfully. 

OHAS F. TABOE, 

Attorney-OenerqJ,, 



Office of the Attorney-Generax, 
Albany, February 7, 1888. 



1 

To the Governor : 

Sir. — I have examined the question raised by the letter 
addressed to you by Professor Law, and submitted to me by you 
for my consideration and opinion, and have the honor to submit the 
following: 

It appears that in August, 1887, you, as Governor, by virtue of 
the power vested in you by chapter 134 of the Laws of 1878, made 
and published an order prescribing regulations for the suppression 
of contagious diseases among domestic animals and the prevention 
of the inroad of the same, and referring to chapter 166 of the Laws 
of 1887, and indicating the officers who were to take charge of the 
enforcement of the order generally. 
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That in December, 1887, an order supplemental to the one last 
mentioned was made and issued by you for the same general pur- 
pose, and providing for the tagging, numbering and registering 
certain cattle. 

It seems that the validity of the last-mentioned order has been 
questioned upon the ground that it is not particularly stated in the 
order that it is issued in pursuance of the authority vested in the 
Governor by chapter 155 of the Laws of 1887. 

I know of no statute or rule of common law which would require 
the Governor in this instance to specially state in the order the 
statute under which it is made. 

The order of December 8, 1887, is merely supplemental to the 
order of August, 1887. 

While chapter 155 of the Laws of 1887 does not expressly give 
authority to the Governor to make orders, it does authorize the 
Governor to accept the rules and regulations adopted by the bureau 
of animal industry, and to co-operate loith the authorities of the 
United States in the enforcement of the provisions of said act. 

It does not appear that anything more was intended to be done 
by these orders thaji to co-operate with the United States 
authorities in suppressing the diseas(9 mentioned. 

I do not think, therefore, that the objection raised to the validity 
of the Governor's order of December, 1887, is a valid one. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

— Attorney-General. 

Office of the Attorney-General, ) 
Albany, February 9, 1888. J 

Frederick J. Marsh, Esq., Ithaca, N. Y. : 

Dear Sir. — Your communication of the twenty -first ult. has been 

duly received. 
In reply thereto, I beg leave to state that section 24 of chapter 

628 of the Laws of 1857, provides that whenever a breach of the 

onditions of such bond, given upon the granting of any license, 

lall happen, it shall be the duty of the commissioner of excise, the 

ipervisor of the town, the mayor of the city or trustees of the 

[lage, in which the person who incurs the penalty shall reside, to 

•osecute the same and recover the penalty therefor. 

^n the case of the People of the State of New York against Har- 

n Groat (22 Hun, 164), it was held that an action founded upon 
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the bond provided for in section 7 should be brought in accordance 
with the provisions of section 24, or in the name of the people. 

This decision apparently makes section 7 independent of section 
22, which provides for the disposition of, and the manner oi prose- 
cuting for, the penalties under the act in general. 

Section 4, title 1, part 1, chapter 9, R. S., 7th ed., p. 495, provides : 
"All moneys recovered by any public officer for penalties or forfeit- 
ures given by law to the people of this State, and not especially 
appropriated to any other fund, shall also be deemed a part of the 
general fund." (See, also, § 1963, Code Civ. Pro.) 

The penalty provided by section 7 is no doubt in the nature of a 
forfeiture. (Murfree on Official. Bonds, § 452.) 

But the general policy of the excise law was no doubt that all 
moneys received by way of excise and penalties should be applied 
locally for the support of the poor. (See § 22, aforesaid; §§ 19-22, 
title 1, part 1, chap. 20, E. S., and § 2, chap. 459, Laws of 
1886.) 

Where it is provided that all moneys received by the excise com- 
missioners as such, shall be disposed of as directed by the town 
board, except in those counties where the support of the poor is a 
coimty charge, when such excise moneys shall be paid into the 
county treasury subject to the control of the board supervisors. 

I am of the opinion that these statutes, when construed together, 
indicate that aU moneys received for penalties and forfeitures should 
be applied to the support of the poor of the town or county, as the 
case may be, and this clearly would be so in case the money 
received for the penalty of the bond provided by section 7, has been 
received by the excise commissioners, instead of the other officers 
named in section 24. But until the Legislature shall make some more 
specific direction as to the disposition of the moneys received for 
penalty and forfeiture of bonds in excise cases, there must be more 
or less doubt in regard thereto. 

The decision in People v. Groat, supra, holds that all actions for 
breach of such bonds may be brought in the name of the people or 
in the name of the officers designated in section 24. 

Very truly yours. 

CHAS. F. TABOE, 

A ttor^iey-Oeneral. 



( 
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Office of the Attorney-General, 
Albany. February 9, 1888. 

Samuel Smith, Esq., East Java, N. Y. : 

Dear Sir. — Tour communication of the third instant has been 
received. 

It appears that the board of supervisors of Wyoming county, by 
virtue of the authority vested in them by chapter 482 of the Laws 
of 1875, passed a law taxing dogs at the following rates : " Upon 
every bitch, three dollars ; every additional bitch, five doUars; every 
dog other than a bitch, fifty cents ; every additional other than a 
bitch, two dollars, except in the town of Java, which shall be as 
follows : on every bitch, four doUars ; on every additional bitch, six 
dollars ; on every dog other than a bitch, one dollar, and upon every 
additional dog other than a bitch, two dollars." 

The questions upon which you desire my opinion are : 

First. Is this act of the board of supervisors valid, and could the 
tax levied be heavier in one town than another, or should it be 
equal in all the towns ? 

Second, Could the town board of auditors, under chapter 444 of 
the Laws of 1874, pay the surplus excise money, after providing for 
the; poor, on the arrears of sheep damages 1 

The Eevised Statutes provide (§ 1, p. 2116, 7th ed) that " in 
aU the counties of the State, except the city and county of New 
York, there shall be annually levied and collected the following tax 
upon dogs : Upon every bitch owned or harbored by any one or 
more persons, or by any family, three dollars ; upon any additional 
bitch owned or harbored by the same person or persons or family, 
five dollars ; upon every dqg other than a bitch, owned or hai-bored 
by one or more persQns or by any family, fifty cents ; and tipon 
every additional dog, other than a bitch, owned or harbored by the 
same person or persons or family, two doUars. 

Section 23 of article IH of the Constitution authorizes the Legis- 
lature, by general laws to confer upon boards of supervisors such 
further powers of local legislation and administration as the Legis- 

ture may from time to time deem expedient. 

It was in conformity with this provision that the Legislature 

>ssed chapter 482 of the Laws of 1875, which is entitled "An act 

confer on boards of supervisors further powers of local legisla- 

»n and administration, and to regulate the compensation of 

pervisors." 

8 
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Section 1 provides: "Further powers of local legislation and 
administration' are hereby conferred on boards of supervisors in the 
several counties of this State * * * to make and administer 
within their respective counties, laws and regulations, as follows : 

" Subdivision 14. To impose a tax on dogs within the several 
towns, for the purpose of providing means thereby to pay damages 
done to sheep by dogs, and to make proper provisions for the 
enforcement of the payment of such tax." . 

Section 6 provides that " whenever, in the exercise by a board of 
supervisors, of any of the powers conferred by this act, any enact* 
ijients shall be made which shall be in conflict with any existing 
statute law of this State, such law or so much thereof as shall so 
conflict, shall, for the purposes of this act, be inoperative in the 
case or cases provided for by such enactments." 

While there is a conflict between the Revised Statutes and the 
enactment by the board of supervisors in reference to the town of 
Java, still by virtue of the constitutional provision above quoted, 
and section 6, which makes general laws inoperative when in con- 
flict with the enactment by the supervisors, so far as such enact- 
ments are within the power granted by the Legislature, I think the 
enactment in question was legally within the power of the board 
and is valid. » 

The power of the supervisors to make the tax higher in one town 
than another I think is unquestionable. Having been vested with 
the power of taxation in this instance, they may apportion it 
among the towns in such a way as they deem just. (13 N. T., 
143, 149.) 

As to the third question : The act of 1874, as amended by chapter 
459, Laws of 1886, provided that "said moneys (meaning excise 
moneys) shall be disposed of as directed by the town board, except 
in those counties where the support of the poor is a county charge, 
where such excise moneys shall be paid into the county treasury, 
subject to the control of the board of supervisors." 

While this act apparently gives the town board the absolube dis- 
position of those funds, still the act must be read in connection with 
other statutes upon the same subject and the general policy of th'^ 
law, which is that all excise moneys must be applied to the suppo. 
of the poor. This is, in fact, indicated by the act itself, where 
makes an exception in the case of those coimties where the suppo: 
of the poor is a county charge. (See, also, §. 22, chap. 628, La.w 
of 1857 ; and §§ 19 and 22, K S., 7th ed., p. 1856 and 1857.) 
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I am of the opinion, therefore, that the enactment of the board of 
supervisors is valid, both in reference to the town of Java and the 
other towns, and that no portion of the excise moneys accruing in 
any of the towns can be legally applied to the payment of damages 
done to sheep by dogs. 

i Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

 , Attorney-General, 



Office of the Attorney-General, 
Albany, February 14, 1888. 
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Edward P. Doyle, Esq., Clerk to ,Commis9ioners of Fisheries 
Potter Building, Neio York City : 

Dear Sir. — Tour communication of the tenth instant, asking me 
whether it is lawful to use certain prohibited dredges on planted 
beds of oysters or shell-fish, under section 442 of the Penal Code 
and chapter 178 of the Laws of 1882, has been received, and in 
reply thereto I beg leave to submit the following : 
Section 442 of the Penal Code is as follows : 
" Use of certain dredges. A person who uses a dredge or drag 
operated by steam, or any dredge or drag weighing over thirty 
pounds, for the purpose of catching or taking oysters or other shell- 
fish, in the waters of this State, is guilty of a misdemeanor." 
Chapter 178 of the Laws of 1882 provides as follows : 
§ 2. " It shall not be la^v^ul to dredge for oysters, clams, or 
other sheU-fish with a dredge operated by steam power, in any of 
the bays, waters or rivers of this State. No dredge to be used 
exceeding thirty pounds in weight, for catching oysters, clams or 
other shell-fish. But nothing in this section contained shall be con- 
strued as prohibiting or preventing the owner or owners of any 
legally planted bed of, oysters from using steam power or heavier 
dredges for the purpose of taking up or removing the oysters 
legally planted in any such bed." 

This latter act was passed and took effect on the 17th day of 
''7, 1882. 

he Penal Code was passed July 26, 1881, but in referring to its 

ing effect section 727 provides that " this act shall take effect on 

1st day of December, 1882. When construed in connection 

"i other statutes it must be deemed to have been enacted on the 

day of January, 1881 ; so that any statute enacted after that 

^^ to have the same effect as if it had been enacted after this code." 
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This makes the act of 1882 the later act and the only question 
therefore is whether it repeals or supersedes section 442. 

It will be observed that precisely the same thing is prohibited 
by chapter 178 that is prohibited by the Penal Code; and there is 
an additional provision or limitation in the act of 1882. As a gen- 
eral rule where a latter statute, not purporting to amend a former 
one, covers the whole subject, the former statute is repealed by 
implication. Especially is this the c^^se when such an implied 
repeal would be necessary to carry out the intention of the Legis- 
lature. By strictly enforcing section 442 of the Penal Code no 
effect could be given to the proviso contained in chapter 178. And 
it was the evident intention of the Legislature, while legislating upon 
this subject, to allow the use of the generally prohibited dredges 
upon private beds of oysters. 

I do not think section 228 of the Penal Code can control the 
question, inasmuch as to give full effect to such provision would 
virtually be allowing one Legislature to control the action of 
succeeding ones. 

I am of the opinion, therefore, that section 442 of the code has 
been superseded by chapter 178 of the Laws of 1882, and that it is 
not unlawful to use the prohibited dredges on beds of oysters 
legally planted and owned by private individuals. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

A ttorney-G&meral, 



Office of the Attorney-General, 

March 14. 1888. 
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Clarence B. Angle, Esq., Secretary Civil Service Commission^ 
Albany, N, Y,: 

Dear Sir. — I am in receipt of the resolution passed by the 
Board of Civil Service Commissioners, of which the following is a 
copy, viz. : 

''Resolved. Th^t this board, having received a communicatic 
under date of March first, instant, from Henry E. Barton, an app] 
cant who asks to be examined for the position of clerk in the oifi< 
of the board of electrical control, and this board having son 
doubts as to the jurisdiction in the matter, the opinion of t] 
Attorney-General is respectfully requested as to whether the boa 
of electrical control are State or municipal oflBcers." 
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In reply thereto I beg leave to submit the following: 

The line of distinction between State and municipal, county or 
local officers, has never been clearly drawn and well defined, and as 
the question has generally only incidentally arisen in most of the 
cases where it has been discussed by the courts, there appears to be 
no settled rule or principle upon which to base a conclusion; indeed 
it may be stated, I think, that each case, as it arises, will depend 
upon its own particular facts and circumstances. 

It will be necessary, therefore, to examine the statute creating the 
office in reference to its generat scope and application, the object 
sought to be obtained, and all its incidents and intendments, in 
order to apply thereto what scraps of general principle may be 
found, before we can arrive at anything like a satisfactory conclusion. 

The first act upon the subject was chapter 534 of the Laws of 
1884, which is entitled "An act in relation to telegraph and electric 
light companies in cities of this State." 

It provides that all telegraph, telephone and electric light wires 
and cables used in any incorporated city of the State, having a 
population of 500,000 shall hereafter be placed under the surface of 
the streets, lanes and avenues of said city. Every corporation or 
person owing or controlling such wires was directed to have the 
same removed from the streets and placed under ground on or 
before the first of November, 1885. 

In the event of the failure of the owners to remove said wires, the 
city authorities were directed to remove them without delay. 

The cities were forbidden to grant any exclusive privilege or 
franchise under the act to any corporation or individual by which a 
monopoly might be created or competition prevented on equal 
terms. 

This was a general and not a local act. A law relating to parti- 
cular persons or things as a class is general, while one relating to 
particular persons or things of a class is local. This act relates to 
a class as a whole, and not to any particular elements of such class. 
The class consists of every city in the State having a population of 
over 500,000, and under the authority of the " Matter of the Appli- 
ion of Church," 92 N. Y., 1, is not a local but a general act. We 
^e therefore a general act directing a general public improvement 
»ities within the State, 
le next act upon the subject was chapter 499 of the Laws of 
>, entitled "An Act providing for placing electrical conductors 
9r ground in cities of this State, and for commissioners of elec- 
"l subways." 
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Section 1 provides that " within twenty days after the passage of 
this act, in any city of this State having according to the last 
census a population exceeding five hundred thousand and less than 
one million, the mayor of such city is hereby authorized and directed 
to appoint, and cities having a population exceeding one million, 
the mayor, comptroller and commissioner of public works of such 
cities are hereby authorized and directed to appoint three disin- 
terested persons, residents of the respective cities for which they 
shall be appointed, to be a board of commissioners of electrical 
subways. Such board shall meet a& soon as practicable after such 
appointment * * * ." 

" § 2. The said board of commissioners is hereby charged with 
the responsibility of enforcing the provisions of an act entitled * An 
Act in relation to telegraph and electric light companies in cities of 
this State, * " passed June 14, 1884, as amended (the act first herein- 
before referred to) -, " and the said act is hereby amended and made 
to conform in all respects to the provisions of this act, and it is 
hereby made the duty of the board of commissioners to cause to be 
removed from the surface and put, maintained and operated under 
•ground wherever practicable all electrical wires or cables used 
or to be' used in the business of any such company in any 
street, avenue or other highway in any such city, so as to enable 
and require all duly authorized companies operating or intend- 
ing to operate eleptrical conductors in any street, avenue or high- 
way of any such city as is or shall be affected by the provisions of 
said act, to transact their business with underground conductors 
wherever practicable." 

Section 3 provides for the filing of maps, etc. 

Section 4 makes it the duty of the board to investigate the 
methods, etc., proposed, and authorizes them to grant applications 
in certain cases for leave to let the wires remain above ground in 
the suburbs of the cities, and declares the policy of the act to be to 
convert the " overhead system of electrical wires and cables now in 
use in said cities to underground systems as soon as possible." 

Section 5 directs the course to be pursued by the commissioners 
in granting permits for aerial lines. 

Section 6 provides for the term of office of the commissione 
and that they may be removed by the Governor upon an opp^ 
tunity of being heard. 

Section 7, as amended by chapter 503, Laws of 1886, provid 
that the salaries of each of the commissioners in cities of more th 
1,000,000 of inhabitants shall be $5,000 a year, payable quarterly 
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the Comptroller of this State, who shall also audit and pay quar- 
erly all necessary and incidental expenses of each of such boards of 
commissioners; the amount of said salaries and expenses to be 
collected by said ComptroUej; from the different companies owning 
and using wires, etc., in said cities. 

Section 8, as amended by said act of 1886, makes it the duty of 
the different companies to furnish the Comptroller with proper 
figures, data, etc., upon which to base a calculation, and determine 
the proportion and just amount of such salaries and expenses that 
should be paid by said companies. 

Section 9 requires all maps, books, papers, etc., of the commis- 
sioners relative to the electrical conductors to be filed in the office 
of the mayor. 

The next and last act upon the subject is chapter 716 of the Laws 
of 1887, which adds the mayor for the time being to such commis- 
sion, and continues its existence ; provides for the removal of the 
commissioners (except the mayor) by the Governor only; gives 
the Governor power to fill vacancies in the board (except the mayor). 

Section 5 provides that after November 1, 1890, all the powers 
and duties of said board shall be transferred to the commissioners 
of the sinking fund. 

It is unnecessary to notice further the provisions of tl\e act, as 
they have no particular bearing upon the question. 

It will be perceived by an examination of the above statutes that 
they are general acts, providing for general improvements in a cer* 
tain class of cities. The nature of the improvements are publici 
and not strictly private in the sense that the city of New York alone 
ha» a direct pecuniary interest in the performance of the work, and 
that the improvement contemplated and provided for by the act has 
a purely local or special interest to that city. The general policy 
of the act, and object sought to be obtained, are the betterment of 
the streets and highways in cities. To clear such highways from 
incumbrances was a proper exercise of legislative authority, and 
indeed a subject with which the Legislature is directly concerned. 
People V. Kerr (27 N. Y., 188) "held that so far as public rights in 
5ets are concerned, such as the right of passage and travel over 
m as common highways, the Legislature has supreme control 

^r them. 

can not be sisdd, therefore, that the duties imposed upon these 

jials relate to corporate powers confined to the city of New York, 

^at the members of the corporation of said city alone are inter- 

i. in the proper performance of them. The people of the State 
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at large are interested in the safety and condition of the streets and 
highways in all the cities in the State. The corporation of New 
York city is given no powers, under the acts to control the commis- 
sion in the discharge of their duties, — it can not remove them. They 
are independent of the corporation as to the tenure of their office. 
They are paid by the State, and are removable by the Governor. 
The fact that their appointment was made by the local authorities, 
and that the mayor was joined with them, has no influence upon the 
question (63 How. Pr., 104 ; 62 N. Y., 160, 170 ; Huser v. The Mayor 
etc., 104 N. Y., 73). ^ 

The case of People ex rel. Eyan v. Civil Service Commissioners, 
decided by Judge Lawrence, and. reported in 17 Abb. N..C., 64, which 
holds that the aqueduct commissioners of the city of New York are 
officei-s of that city, proceeds upon the ground that the work to be 
performed, and improvement provided for, is for the especial benefit 
of the corporation as a corporate body, a city work, and one for the 
peculiar pecuniary benefit of the city. The act authorizing aque- 
duct improvement, and appointing the commissioners, is very dif- 
ferent in its provisions as well as its purposes from the act creating 
the electrical subway commissioners, so that I do not think the case 
applicable to or decisive of the present question. 

From an examination of the statute and the authorities bearing 
upon the question, I am inclined to the opinion, therefore, that the 
commissioners referred to are State officers, in the sense that they 
are the agents of the State rather than of the city of New York. 

Very respectfully, your obedient servant. 

CHAS. F. TABOK, 
Attorney-General. 

Office of the Attorney-General, ) 
Albany, February 24, 1888. ) 

Charles Higgins, Esq., Montezuma, N. Y. : 

Dear Sir. — Your communication of the twenty-second inst. 
has been duly received, stating that* on the fourteenth day of 
February you resigned your office as justice of the peace, and 
asking if such resignation abated the action pending to oust you 
from said office, and also stating that one John Monrony als( 
resigned as justice of the peace, and that you and one A. D. Drake 
were elected to fill the vacancies thus created; and also asking il 
the canvassers had power to determine which vacancy each was 
elected to fill. 
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In reply thereto* I beg leave to state : 

First. That chapter 290 of the Laws of 1830 (pp. 810, 811 R. S., 
7th ed.) provides that "Whenever one or more justices of the peace 
shall be elected in any town in this State, to supply a vacancy or 
vacancies at the time existing *   ^mqIcl justices may take 
the oath of office and forthwith enter upon the duties thereof." 

§ 2. **In case more than one justice of the peace shall be elected 
at any time at the same election, their terms of office shall be deter- 
mined by lot, within twelve days after their election, in the samei 
manner now provided by law." (See, also, to same effect, § 46, 
R S., 7th ed., p. 360.) 

The time of entering upon their duties in certain cases was 
changed by chapter 476, Laws 1859 (as amended by Laws 1875, 
R. S., 7th ed., p. 823), but the method of determining the class was 
not changed. (§7.) 

Chapter 270, Laws 1833 (R. S., 7th ed., p. 811), provides that, if 
the question is not determined by lot within the time provided by 
law, the same may be done at any time on or before the first day of 
July next. 

The manner of proceeding to determine the question by lot will 
be found at pages 358, 359, 360, Revised Statutes (7th ed). 

The only authority I find authorizing canvassers to determine the 
question is the statute of 1833, supra, which authorizes the voters 
to make the designation in certain cases. 

Li answer to your other question, as to the effect of your resigna- 
tion upon the suit commenced by the people against you, I am not 
prepared to say what the effect will be. I will give the matter 
further examination as soon as possible. 

I Tours very respectfully. 

CHARLES F. TABOR, 

- Attorney- General. 

I Office of the Attorney-General, ) 

I Albany, February 27, 1888. ) 

Lewis Boss, Esq., Superintendent of Weights . and Measures, 

Albany, N. Y.: 

Dear Sir. — Your communication of the twenty-fourth inst., has 

en duly received, requesting my opinion upon the following 

iiestions, viz. : 

First. "Whether a penalty or punishment for the use of false 

ights and measures in the State of New York, is now provided 

law." 

9 
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Second, " Has a town sealer the right under the law as it now 
stands, to examine the weigrhts and measures of dealers in com- 
modities, at inteiTals of one year, or at any other intervals, in his 
discretion, except as such weights and measures are voluntarily sub- 
mitted for the inspection of said sealer." 

Third. " Suppose formal complaint is lodged against a dealer for 
alleged use of false weigfhts and measures, has a town sealer receiv- 
ing such complaint the right under the law to examine the weights 
and measures in question, and to collect his fees, pursuant to 
section 27, chapter 134, La..ws of 1851, and is there any legal way by 
which, for any reason whatever, a dealer can be compelled to have 
his weights and measures compared with the town or county 
standards." 

In reply thereto, I beg leave to submit the foUovmig : 

First question, — The act in reference to weights and measures is 
chapter 134 of the Laws of 1851, section 32 of which provided the 
penalty for using false weights and measures, and the manner of 
collecting: such penalty. 

This section was repealed by chapter 593 of the Laws of 1886. , 

Sections 580 and 581 of the Penal Code make it a misdemeanor to 
injure another by knowingly using a false weight or measure, or to 
knowingly keep such false weight or measure in his possession 
with the intention of using it. 

Second question, — Chapter 134, Laws of 1851, supra, establishes 
the general system of weights and measures in this State, and pro- 
vides for a State Superintendent, whose duties, briefly stated, are to 
take charge of the standards adopted by the State, to see that they 
are deposited in a safe place, to correct the standards of the several 
cities and counties, and, as often as once in ten years, to compare 
the same with those in his possession. 

The act further provides for a county superintendent, whose duty 
is to take charge of the county standards and standard balances, 
and provide for their safe-keeping ; to provide the town with such 
standards, weights and standard balances as may be wanting, and 
to compai-e the town standards with those in his possession ; and in 
the event of there being no town sealer, to perform the duties of 
such to\^n sealer. 

Section 23 provides that " a town sealer of weights and measures 
shall be appointed by the supervisors and justices of the peace of 
the town, and shall hold his office during their pleasure." 

§ 23. " It shall be the duty of the town sealer to take charge 
aud provide for the safe-keeping of the town standards, and to 
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see that the weights, measures and all apparatus used for determin- 
ing the quantity of commodities used throughout the town, which 
shall be brought to him for that purpose, agree with those standards 
in his possession." 

This is the only portion of the statute which prescribes the duty . 
of the town sealers, and a determination of the question depends 
u^on the proper construction to be placed upon the words " which 
shall be brought to him," whether such phrase means that all 
weights and measures must be brought to him upon his request, 
or whether the word "shall" was not really intended to mean 
" may," leaving it optional with persons using weights and measures 
to have them examined, or not, but when such examination is 
desired, the person desiring it being obliged to take the standards 
to the town sealer. If the phrase be so interpreted as to give the 
sealer power to compel the person using the standards to bring 
them before him at any time, the town sealer would, I think, have 
power to waive his right of their production, and examine the 
weigl^ts in the possession of the owner. This smaller power of going 
to the person having the weights would be included in the larger 
power of compelling such person to bring them to the sealer. I do 
not think, however, this is the proper interpretation of the 
section. . 

Such an interpretation would give power to the town sealer to 
compel the production of all the weights and measures used in the 
town, as often as he desired, for examination, and would enable 
him to use his power simply for the purpose of increasing his fees 
to which each examination entitles him. 

» 

Under such an interpretation, the town sealer could examine 
eveiy weight and measure used in the town every month or week 
and charge the fees each time, as there is no limit in the statute in 
this respect. Such a power would be useless and burdensome. 

On the other hand, by interpreting the word " shall," as used in 
said section 23, to mean "may," the whole system of the legislation 
is harmonious, sensible and less subject to abuse. 

The result of such an interpretation would be in harmony with 
) sections of the Penal Code above cited, and the general plan 
i scheme sought to be inaugurated by the Legislature. 
There is a penalty fixed for using false weights and measures and 
pie means provided by which persons may avoid such penalty, 
I have the absolute correctness of their weights and measures 
ertained. 
lis was all that the Legislature, in my opinion, intended to do. 
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Third question. — This question is substantially disposed of by 
the answer to the second question. The town sealer stands ready 
to examine all weights and measures brought to him for that pur- 
pose, aud to make them conform to the State standard. 

I am of the opinion, therefore, that there is a penalty for using 
false weights and measures; that the town sealer should only 
examine the weights and measures when brought to him for that 
purpose, and that in all cases where the town sealer examines the 
weights and measures he is entitled to the legal fees therefor. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

A ttorney- General. 
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Office of the Attorney-General,! 
Albany, February 29, 1888. J 

Charles H. Woodman, Esq., President Board of Excise^ 54 Borvd 
street, N. Y. city : 

Dear Sm. — I am in receipt of the resolution passed by your 
board asking my opinion upon the following questions, viz. : 

Whether the board has power to bring actions against bondsmen 
in cases where licenses have been revoked or licensees convicted for 
violation of the excise laws, and if not, what the duty of the board 
is in the premises ? 

2d. What disposition should be made of the moneys in such 
actions ? 

Although it is in no sense within the line of my official duty to 
advise the boards of excise of the State, the Attorney-General 
having no jurisdiction over the matters pertaining generally to 
their official duties, still, under the circumstances, I have given you 
below my views upon the questions presented. 

First question. The provision requiring a licensee to give a bond 
and provide bondsmen, is section 7 of chapter 628, Laws of 1857, 
which substantially provides that no license to keep an inn, tavern 
or hotel, shall be granted until the applicant shall have execute- 
and delivered to the board of commissioners of excise hereii 
provided, a bond to the people of this State in the penal sum c 
$250, with sufficient sureties, who shall duly justify in the sum c 
$500, to be approved by the board of commissioners with a conditio, 
that such applicant, during the time that he shall keep any inr 
t'lvem or hotel, will not suffer it to be disorderly, or suffer an 
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gftmbling, or keep a gambling table of any description, within the 
inn, tavern or hotel, so kept by him, or in any out-house, yaid or 
garden belonging thereto." 
This is the section, I assume, under which the question arises. 
The bond here provided for, it will be observed, while it is given 
to the people is delivered to the excise commissioners, and thereafter 
is to be filed in the town, village or city clerk's office, and the excise 
commissioners presumably are the authorities who first determine 
whether there bais been a breach of its conditions. 

Section 22 of tthe same act provides that the penalties " imposed 
by the act, must be sued for by the overseers of the poor of the town, 
and in cities where there are no overseers by the board of excise 
commissioners, and paid over to the treasurer of the county for the 
support of the poor in the town or city in which the penalty wafe 
incurred." 

The Supreme Court in the case of the People v. Groat, 22 Hun, 
165, held that the penalty provided in the bond was not a penalty 
imposed by the act in the sense that an action to recover it must 
be brought in the name of or by the persons mentioned in section 
22, and that the provisions of section 24 controlled in respect to tlie 
authorities who should bring the action for violations of section 7. 
This section provides that " whenever a breach of the conditions 
offsuch bond given upon the granting of any license shall happen, 
it shall be the duty of the commissioners of excise, the supervisor 
of the town, mayor of the city, or trustees of the village, in which 
the person who shall incur the penalty shall reside, to prosecute the 
same and recover the penalty therefor." 

This section not only permits, but clearly makes it the duty of 
the excise commissioners to bring the action. It is intimated by 
your counsel that inasmuch as section 1962 of the Code of Civil 
Procedure, provides that where a penalty has been incurred to the 
people of the State or to an officer for their use pursuant to a pro- 
vision of law, the Attorney-General or the district attorney of the 
county in which ihe action is triable must bring an action i(3 recover 
the penalty, that the Attorney-General or the district attorney 
ould prosecute. This is a general provision applicable no doubt 
all cases not specially provided for, but in the present case there 
a special provision applicable solely to money due for breach for 
)lations of section 7 of conditions of the bonds given to excise 
nmissioners, and it is a well settled proposition of law that a 
leral act will not be construed to repeal a special one unless the 
Bntion to do so is apparent, and I can discover no such apparent 
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intention in the section of the code above referred to. This 
provision was intended simply to cover all cases not specially 
provided for. * 

The opinion of your counsel has drawn the inference that it is 
not the duty of the excise commissioners to bring the action for the 
reason that there being no direct and positive disposition of the 
money, provided for by the act, it should be paid into the State 
treabury, and hence under the code {supra) the district attorney or 
the Attorney-General should bring the action. I do not think, 
however, that this is so. The statute makes it ijjie duty of the 
excise commissioners to prosecute, and counsel is assigned to them, 
for all these general purposes. 

Second question. Concerning this question, if we rely upon posi- 
tive, direct and literal statutory provision there may arise some 
doubt, but if we construe the provisions liberally and in accordance 
with the well-established policy of the law and intention of the 
different statutory provisions, I think the question is one of com- 
parative easy solution. 

The earliest statute upon this subject will be found at sections 
19-22, title 1, part 1, chap. 20, R. S., which provide as follows : 

"All monies which shall be received by the commissioners of 
excise in any town or city, of any county in which the supervisors 
shall have determined to abolish the distinction between town poor 
and county poor, shall be by them paid over to the county treasurer, 
within thirty days after the receipt thereof. * * *." 

" § 22. In those counties in which the distinction between county 
poor and town poor prevails, the excise money collected in any 
town, and all penalties given by law to the overseers of the poor, 
when received, shall be applied to the use of the poor of the town 
in which such money and penalties shall be collected." 

Section 24, id., provides that the supervisors may abolish, by 
resolution, all distinction between county and town poor, and sec- 
tion 26 provides that " after such resolution shall be served, it shall 
be the duty of the commissioners of excise in the several towns of 
such county, and of the officers of every city and village therein, to 
pay over to the treasurer of the county alt monies which shall 
thereafter be received for Hcenses to tavern-keepers, retailers or 
grocers, and all moneys which shall be recovered as penalties for 
violating the excise laws, or any other laws, and which are directed 
to be paid to the overseers of the poor." 

The case of People v. Harris (16 Abb. Pr. R.) virtually held thai 
the moneys paid under this section were for the benefit of the poor. 
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I have thus shown, I think, that prior to the passage of the act of 
1857 it was and always had been the policy of the law to apply all 
moneys arising under the excise statutes to the support of the poor* 
And those provisions are still in force and applyto the city of New 
York in this respect. 

The act of 1857, chapter 678, took the place of the Be vised Statutes 
in reference to granting licenses and creating excise boards. Sec- 
tion 5 of this act provides that the whole amount of excise moneys 
shall be paid over to the county treasurers "for the use of the pooi' 
in the several counties." Section 7 of chapter 175 of the Laws of 
1870 provides that "Moneys arising from licenses in cities shall be 
paid into the treasuries of such cities respectively." AH provisions 
of the law of 1857 which are inconsistent with the act of 1870 are 
repealed and those not inconsistent are to be construed as a part of 
said act of 1870. So that taking these two acts together the pro- 
vision would be that all excise moneys, and all moneys received 
from licenses shall be paid into the city treasury for the support of 
the poor. 

Here is an express provision that all "excise money" is to be 
applied for the benefit of the poor. 

While there may be a question raised that money recovered for 
a violation of the conditions of the bond required by section 7 of 
the act of 1857 are not strictly speaking or in the abstract " excise 
money," the term " excise moneys " must be construed in connec- 
tion with the whole system of legislation upon the subject, with the 
general policy of the law, and in accordance with the general, inten- 
tion of the Legislature, and not as a distinct and abstract term. 
When so construed I think there can be no reasonable doubt but 
that recoveries under section 7 are " excise moneys " and should be 
applied in the same manner that money received for licenses is 
applied. 

I am of the opinion therefore that the board of excise of New 
York city has power to bring actions against bondsmen in cases 
where licenses have been revoked or licensees convicted for viola- 
tion of the excise laws. And that moneys so received should 

I held subject to be drawn upon by the board of estimate 
the same manner that monevs recovered from licenses are 

Id. 

in reference to *revising the excise statutes there can be no 

mbt that such a revision would greatly tend to simplify the law 
1 would be of great practical benefit to the public, the profession 
I to the boards of excise throughout the State. 
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The statutes* now on the books aria obscure and scattered and 
their different provisions difficult to find and harmonize. If such 
a revision is made it should contain all the provisions in reference 
to cities in one act, and specially repeal all other excise statutes 
by designation relating thereto. 

Very respectfully, your obedient servant. 

E. G. WHITAKEE, 

Deputy Attorney-General. 



Office of the Attorney-General, 
Albany, March 1, 1888. 
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Hon. Willis S: Paine, Superintendent Banking Department : 

Dear Sir. — Tour communication of the twenty-seventh ult., 
requesting my opinion upon your power to extend the time allowed 
savings banks to hold real estate purchased upon foreclosure or 
judgment, when sitch extension is requested after the lapse of five 
years from the time title is vested in such bank, has been duly 
received. 

In reply thereto, I beg leave to submit the following : 

Section 263 of the savings banks law (Paine's Banking Law, p. 
285) provides : " It shall be lawful for any such corporation to pur- 
chase, hold or convey real estate only, as follows : * * *." 

" 2. Such as shall have been purchased by it at sales upon the 
foreclosure of mortgages owned by such corporation, or upon judg- 
ments or decrees obtained or rendered for debts due to it, or in set- 
tlements effected to secure such debts; and all such real estate 
mentioned in the last preceding clause shall be sold by such corpo- 
ration within five years after the same shall be vested in it, unless, 
upon application by the board of trustees, the superintendent of 
the banking department shall extend the time within which such 
sale shall.be made. * * *" 

There is nothing in this provision limiting the time within which 
the superintendent may act to the five years allowed savings 
banks to hold this description of property. The banks are 
allowed to hold the property absolutely for this period without 
the assent of the superintendent, and they have up to the last day 
within which to dispose of it. If it is not disposed of, then the 
intention of the section was, I think, to allow thejn to get relief from 
the superintendent. The statute is remedial in its nature, and 
should be so construed as to carry out its full purpose, and this, it 
seems to me, is the only construction which would give it proper 
force. 
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The banks should endeavor to carry out the provisions of the act 
and Bell the property within the five years, if they do not it is for 
the superintendent to say whether the case is a proper one for 
granting the relief. Extending the time before the expiration of 
five years would tend to defeat rather than carry out the general 
policy of the statute. Which policy evidently was that the property 
should not, except iiji case of necessity, be held by the banks in 
excess of that period, and should the superintendent extend the 
time during the limited period, the banks would have no incentive 
to endeavor to dispose of the property within the five years allotted. 

I am of the opinion, therefore, that the superintendent may 
extend the time for savings banks to sell their real estate, acquired 
in the way above set forth, after the expiration of the five years 
allowed them to hold it. 

Very respectfully, your obedient servant. 

CHAELES E. TABOE, 

Attorney-General. 

Office of the Attorney-General, I 
Albany, March 12, 1888. ) 

Hon. N. M. Curtis, Commander, Department of New York, Grand 
Army of the Bepvblic, Assembly Chamber: 

Dear Sir. — I am in receipt of your communication requesting my 
opinipn as to the proper construction to be placed upon chapter 422 
of the Laws of 1886, in reference to what evidence of disability 
should be accepted by the assessors under the provision of said 
act, and whether the production of a pension certificate or the cer- 
tificate of a physician should be received as conclusive upon the 
question. 
In reply thereto I beg leave to submit the following: 
Section 2 of the act above referred to provides as follows : " Every 
male inhabitant being above the age of 21 years (excepting all 
honorably discharged soldiers and sailors who lost an arm or leg in 
the service of the United States during the late war, or who are 
\able to perform manual labor by reason of injuries received or 
^abilities incurred in such service ; ministers of the gospel, persons 
years of age, and priests of every denomination, paupers, idiots 
d lunatics), shall be assessed one day." 

This section makes it the duty of the authorities assessing the 
3r to determine, in the first instance, whether or not the person 
jning the exemption, comes properly within the exception. 

10 
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There is no direction to them in the statute as to what evidence 
they shall receive or give credit to in making this determination. 

They are charged with the duty of taxing tho$e that, are liable to 
the tax and exempting those who are exempt. 

If a person denies that he is liable for the tax upon the ground 
that he comes within the exception contained in the statute, and 
produces the certificate of the physician and pension certificate, to 
the effect that he is xinable to perform manual labor, and the asses- 
sors of the tax know positively to the contrary, they would, I think, 
be justified in rejecting such evidence unless the party could explain 
the facts and circumstances upon which the knowledge of the 
assessors was founded. 

Ordinarily, however, where the assessors are entirely ignorant of 
the capabilities and physical condition of a person claiming the 
exemption, and a bona fide certificate from a reputable physician, 
together with a pension certificate, is produced, they should, I 
think, be received as some evidence, at least,, concerning the ques- 
tion, the assessors having the right, of course, to require additional 
proof by the affidavit of the party. 

WhUe it is impossible, therefore, to state a rule that would be 
binding, or even applicable in all cases, I have no hesitation in 
stating it as my opinion, that where the assessors themselves have 
no knowledge of the facts the presentation to them of the certifi- 
cate of a reputable physician and pension certificate, accompanied 
by the affidavit of the person hi re self, if uncontradicted, should be 
considered by the assessors sufficient proof of the fact. (6 T. & C, 

Sup. Ct. Itep., 673.) 

Very respectfully yours. 

CHAELES F. TABOE, 

Attorney-OenercU. 

Office of the Attorney-General, ) 
Albany, March 16, 1888. ) 
L. D. Levan, Esq., Wilson, N. Y, : 

Dear Sir. — Tour communication of the fourteenth instant has 
been duly received, submitting the following questions, viz. : 

First. What are the powers and duties of town auditors as pro- 
vided in chapter 585, Laws 1886 1 

Second, Do they take the place of the town officers as provided 
in article 5, sections 46 to 48, or Ts said law still in force f 

Third, Do they have any other duties to perform other than to 
audit claims against the town ? 
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Fourth. What board of auditors does chapter 7W, Laws of 1887, 
refer to ? 

In reply thereto I be^ leave to state that : 

If the electors of a town determine to elect a sepairate board of 
town auditors, and thereafter elect one, such board, under the pro- 
visions of section 5 of chapter 585, Laws of 1886, would, in my 
opinion, take the place of the oJfficers designated in sections 46 to 
49 of the Bevised Statutes (7th ed., pp. 834-5), and chapter 305, 
Laws 1840, so far as the duties imposed i y said sections and said 
act are concerned. 

And all the duties generally that are now required to be performed 
by boards of town auditors as such, are to be performed by said 
new board when elected or appointed. 

The provisions of chapter 706 of the Laws of 1887 are applicable 
to all legally constituted boards of audit of towns, whether formed 
under the old system or in pursuance of the act of 1886. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

Attorney-Oeneral. 

Office of the Attobney-General, i 
Albany, March 16, 1888. ) 

John Moroney, Montezuma, N, Y. : 

Deab Sib. — I am in receipt of bo.th of your communications ask- 
ing for my opinion as to who was elected justice in your town at the 
last town election and for what terms respectively, upon the 
follo^^ing state of facts, viz. : 

The town records show that two vacancies existed in the office of 
justice of the peace at the time of the town meeting, viz. : Ond by 
reason of resignation dated, accepted and filed February 14, 1888. 
The other by resignation of John Moroney, dated, accepted and 
filed February 21, 1888. There was also a justice to be elected for 
full term by reason of expiration of a term. 

There were two tickets voted for the various offices to be filled, 

' ich for the sake of convenience and clearness I will set out in full, 

jh the number of votes each candidate received. 

r supervisor, John Moroney • 173 

r town clerk. Chiles F. Filkins 176 

r 

T justice of the peace, Gteirett Forshee 192 

>nzo D, Drake (fill vacancy) 186 

• assessor * * * 
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For supervisor, Edward Boss 147 

For town clerk, Allen I. Stahlnecker 140 

For justice of the peace, William Parker (lon^ term) 127 

Charles Higgins (fill vacancy) 145 

For commissioner of highways, * * * 

It will thus be seen that there were three offices to be filled and 
four candidates were voted for to fill^them ; and the question to be 
determined is which of the four were elected, and for what terms or 
periods respectively. In order to determine this question it will 
be necessary to refer to statutory provisions applicable to the 
subject. 

Section 46, Eevised Statutes, 7th edition, page 360, provides that : 
"Whenever there shall be two or more justices chosen at any elec- 
tion, one or more of whom shall be chosen to supply a vacancy, and 
one for the regular term, the class to which each justice shall 
belong, and the term for which he shall serve, shall be determined 
by lot, in the presence of the supervisor and town clerk, within the 
time and in the manner hereinbefore directed. * * * »» 

Under this provision of the statute the solution of the difficulty 
would probably be for the three persons having received the highest 
number of votes to determine by lot the respective terms of each; 
and the persons having received the lowest number would not be 
elected at all. 

Chapter 356 of the Laws of 1829, provided among other things 
" that the persons elected justices of the peace, shall enter upon the 
duties of their respective offices on the first day of January next 
succeeding their election ; and in case more than one justice shall 
be elected in any town at the same election, their term of office 
shall be determined by lot, in the manner provided by law, before 
the commencement of such term." This provision is similar to the 
one first quoted. And there is a similar provision in section 2 of 
chapter 290, Laws of 1880, which provides that " in case more than 
one justice of the peace shall be elected in any town at the same 
election, their terms of office shall be determined by lot within 
twelve days after their election." 

In nouQ of these statutes is any special provision made for caseg 
where one justice may be elected for full term or the vacancy occurs 
or IS about to occur by reason of expiration of a term, and a case 
where the vacancy occurs by death, resignation or other cause in 
the middle of a term. 

Chapter 270 of the Laws of 1833 appears to have been enacted fo 
this purpose. Section 1 provides that " when two or more person 
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shall be elected to the oflSce of justice of the peace at any annual 
town meeting, the one of whon> shall be an incumbent of the office 
for a term not then expired, such incumbent shall be deemed elected 
for the regular term of four years, which will commence on the first 
day of January next following such election." 

§ 2. " When at any such town meeting, except the first election 
in a new town, two or more persons are to be elected to the 
office of justice of the peace, it shall be lawful for each of the 
electors not voting for a person who may then be an incumbent of 
the office, to designate on his ballot the person intended for the 
regular term of four years, which will commence on the first day of 
January then next following, by the words, or words and figures, 
* longest term,* * four years,' or ' 4 years ; ' and the person having the 
greatest number of votes, without any reference to such designation 
shall be deemed duly elected." 

§ 3. " The person elected and having the greatest number of 
such designations, shall be deemed elected for the regular term of 
four years." 

Section 4 authorizes the presiding officers to determine whether 
any and what person "in pursuance of the foregoing sections" has 
been elected for the regular term of four years. 

§ 6. "Where no person shall be elected for the regular term of 
four years in pursuance of either of the preceding sections, the 
classes of all the persons elected to the office of justice of the 
peace, at any such annual town-meeting, shall be determined by lot 
within the time and in the manner now prescribed by law." 

The only person designated for long term was William Parker, 
who received 127 votes, but under sections 2 and 3 supra this does 
not elect him, inasmuch as only the persons having the highest 
number of votes are elected and those among the elected having the 
largest number of designations for " long term " are to serve for 
four years. Said Parker having received the lowest number of 
votes cast of any of the candidates, there being four of such candi- 
dates and only three places to fill, I think Parker is disposed of and 
is npt elected at aU either for the long or short term. 

This brings us to the consideration of the other candidates who 

3eived votes. Forshee received 192 votes, the highest number of 

y of the candidates, but none of the ballots cast for him bore any 

jignation as to term, whether " long term " or to " fill vacancy ; " 

' was said Forshee an incumbent of the office at the time of his 

5tion, so that it is quite clear he is not brought within the pro- 

ons of sections 1, 2 or 3 of the act of 1833. 
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Alonzo D. Drake, received the next highest number of votes, viz. : 
186, all of which stated " Fill v^^ancy ; " and Charles Higgins 
received the next highest number, viz. : 146, which also stated " Fill 
vacancy," and Parker, as above stated, the lowest number. It is 
plain, therefore, that Forshee, Drake and Higgins were the persons 
having the greatest number of votes, and under section 2 supra 
were elected justices of the peace. 

Unless one of their number was elected for a full term the terms 
of each must be determined by lot. If one was elected for a full 
term, the terms of the remaining two must be determined in Uke 
manner. We have already seen that Forshee was not elected for the 
full term in accordance with the provisions of the statutes, and 
unless the fact that the other two having been designated on the 
ballots to " fill vacancy " confines them to such vacancies, all three 
will be compelled to depend upon lot for the determination of their 
respective terms. 

While the statute clearly authorizes electors to designate on their 
baQots, when voting for two or more persons for the office of justice 
of the peace, one of which is to fill a vacancy, the one they desire 
to hold office for a full term, I find no provision in the statutes 
authorizing them to accomplish the same result by designating 
whom they desire to elect to fill the vacancy. The statute 
required the intention of the elector in this respect to be stated in 
plain and unmistakable language, and not inferred by the process 
of deduction. 

There can only be one justice elected each year for a full term, 
and there may be three elected to fill vacancies, and considerable 
confusion might arise by allpwing electors to name those intended 
to fill a vacancy, and the canvassers to declare one not designated to 
fill a vacancy elected for a full term. 

The provisions of section 46, of the acts of 1830 and of 1833, all 
point clearly to the conclusion, I think, that in all cases where two 
or more justices are elected at any one election, whether to fill 
vacancies or otherwise, the only manner in which one of the persons 
can be designated as elected for full term is by strictly pursuing the 
provisions of sections 1, 2 and 3 of the act of 1833 ; and as this was 
not done in the present case, I am of the opinion that Forshee, 
Drake and Higgins were elected justices of the peace, and that 
their respective terms of office should be determined by lot, as i)ro- 
vided by law. 

I am also of the opinion that the limitation of time for determin- 
ing by lot the different classes to which the persons elected as 
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justices shall be assigned, fixed by sections 39 and 46 of the B. S., 
part 1, chap. 5, arfc. 4, is directory only, and the determination may 
yet be made in the manner and form provided by statute. (Gale v. 
Mead, 2 Denio, 160; Witheril v.'Moskeer, 9 Hun, 412; People 
V. Allen, 6 Wend., 486.) 
I In this way only can the electors of the town of Montezuma be 

; extricated from the complications presented regarding their judicial 
officers. This furnishes an opportunity at least for a substantial 
compliance with the law. 

In this connection I desire to refer to another complication 

which had existed in this town as regards its justices of the peace. 

Application was heretofore made to the Attorney-General for leave 

to biing an action in the matter of a quo wart^anto to test the 

legality of the election of the said Charles Higgins to the office of 

justice of the peace at a previous election in said town. The claim 

being that there was in fact no vacancy by reason of failure to give 

notice of resignation of the person filling the office to which Hig- 

'Jk gins claimed to have been elected and that such resignation was a 

^ "j fraud upon the electors. The Attorney -General, under the peculiar 

^ J circumstances of the case, gave his consent that such an action 

J might be brought by the relator in the application aforesaid. 

'^-^. Ample time elapsed before the resignation of Higgins for the com- 

^ " . mencement of the action, but on account of sickness of Mr. Cushing, 

"^ J the relator's attorney, such delay was occasioned that Mr. Higgins 

^ ' » resigned, as has been sven, on the 14th of February, 1888, and 

; before the commencement of the action to oust him, and his resig- 

^ jnation was, it appears, duly accepted. The people then clearly had 

■'-^ ^no further action against him in that behalf. The question of the 

— - ^aud, regularity or good faith involved in his first election can have 

-=^ tiothing whatever to do with his claim to election now. There 

kertainly was a vacancy in the office created by his resignation. 

; I am also satisfied that the resignation of Moroney was legal 

Ithough not made uatil the morning of to^vn meeting and the 

lectors had power to fill the vacancy occasioned thereby. (See §§ 

% 35, Part I, E. S., 7th ed., page 822.) If this is so, there were, 

IP before stated, three vacancies to be filled. The electors had no 

jpwer, as has also been sho^vn, to limit either of the candidates to 

•y particular vacancy except that of " longest term." That now 

*•, — ily be done by lot. Mr. Higgins may or may not be chosen 

the vacan(iy occasioned by the resignation of Mr. Moroney. 

' not think, therefore, that any public interest can now be 

^ed by inciting or allowing further litigation in this matter 
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by any action which the Attorney -General may bring and I should 
therefore decline to entertain any further application in that regard. 
I have given this question all the attention that its importance 
seems to deserve. The whole matter now rests with the people of 
Montezuma and the officials of that town. 

Respectfully yours. 

OH as; F. tabor, 

Attorney-General. 

Office of the Attorney-General, j 
Albany, March 16, 1888. ) 

E. C. Hall, Esq., Supervisor, Avburn, N: Y, : 

Dear Sir. — Tour commimication of the sixteenth inst. has 
been duly received, requestijig my opinion upon the following 
questions, viz. : 

Is a person now over the age of 21 years, a citizen, who is not 
naturalized, who came to this country with his father and mother 
when he was eight years old, the father and mother never having 
been naturalized ? 

Is such person eligible to the office of supervisor, and in case such 
person received the greatest number of votes and qualifies, who is 
not a citizen, have the taxpayers any remedy against his taking his 
seat, and before he takes his seat is he compelled to furnish the 
board with proof of citizenship ; would the persr^n who received the 
next highest number of votes be entitled to the office? If the 
primary meeting was presided over by an alien, would that invali- 
date the subsequent election of this person nominated ? 

In reply thereto, I beg leave to state as follows : 

No person is eligible to the office of supervisor unless he shall be 
an elector of the town for which he shall be chosen. (R. S., 7th ed., § 
11, p. 817.) And no person is capable of holding a civil office who, 
at the time of his election, shall not be a citizen of the State. 
(K S., 7th ed., § 1, p. 365.) 

A person who comes to this country under the age of 21 years, 
does not become a citizen, unless his father or mother becomes i 
citizen, or unless he himself is naturalized in conformity with the 
provisions of the United States Statutes. 

If the person who receives a majority of all the votes cast is 
ineligible to the office, the person receiviug the next highest num- 
ber of votes is not necessarily elected, unless the volers voting for 
the ineligible candidate knew of his ineligibility. (55 N. T., 451.) 
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A supervisor is not compelled to furnish proof of citizenship to 
the board before he takes his seat ,• his assertion of the fact is suffi- 
cient. The remedy of the taxpayers to prevent an alien taking his 
seat in the board of supervisors is by an action at law. 

The fact of an alien presiding* over a primary or caucus which 

nominates candidates, does not invalidate the election of such 

candidates. 

Tours respectfuUy. 

OHAELES F. TABOE, 



Attorney-General. 
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Office of the Attoeney-General. 
Albany, March 16, 1888. 

M. Pramee, Esq., 887 West Avenue, Buffalo, N, Y.: 

Dear Sir. — Yours of March fourteenth has been duly received. 
It appears that you are a stockholder in a company, the officers of 
which, as you claim, are proceeding in violation of law, in several 
particulars, and you desire the Attorney-General to inform you as 
to your rights in the premises. 

I have no doubt that a stockholder may, in his own behalf and for 
all others similarly situated, begin, and in a proper case, maintain 
a suit in equity, to restrain any mismanagement on the part of the 
directors of the corporation, or for the misappropriation of the 
corporate funds, after he has made a proper demand upon the 
corporation to right the wrong. I consider such right in a stock- 
holder to be a well-settled rule in equity jurisprudence, both in 
England and in this State. (See Greaves v. Gouge 69 N. Y., 154.) 

The statutory rule bearing upon such cases at the time of this 
decision is found in the Revised Statutes, part 3, chapter 8, title 4, 
article 2, section 33, subdivision 1 and section 35. 

Section 33 provides: "The Supreme Court shall have juiisdiction 
over the directors, managers, trustees and other officers of corpora- 
tions, to compel them to accoimt for their official conduct in the 
management and disposition of the funds committed to their charge." 
Rpction 35 provides that " the jurisdiction conferred by the pre- 
mg thirty-third section shall be exercised as in ordinary cases, 
bill or petition, as the case may require or the Supreme Court 
jT direct, at the instance of the Attorney-General, prosecuting in 
lalf of the people of this State, at the instance of any creditor of 
^ corporation, or at the instance of any director, trustee or other 
^.r of such corporation, having a general supervision of its 
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While this contains no authorization to a stockholder to maintain 
such an action, yet the Court of Appeals in Greaves v. Gouge, above 
cited, entertained no doubt as to the right of the stockholders to 
have such a suit, notwithstanding such right; was not directly 
authorized by the Revised Statutes. 

This rule has not been changed by the Code of Civil Procedure, 
as the Court of Appeals in the month of February, 1882, in the case 
of Brinkerhoff v. Bostwick (88 N. T., 52), held that a stockholder 
could maintain such an action. 

I am, therefore, of the opinion that you, as a stockholder, have a 

right to maintain such an action, and that you can obtain all the 

necessary relief to which you are entitled in such action, and this 

being the case, it would not be proper for m^, as Attomey-GeneraT, 

to interfere. 

Tours very truly. 

CHAS. F. TABOE, 

Attorney-General. 
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J. H. Vanderlyn, Esq., Netv Paltz, N. Y.v 

Dear Sir. — Tour communication of the nineteenth instant, asking 
me if, in my opinion, a legacy left to the Board of Domestic Missions 
of the Reformed Church in America is exempt from the tax pre- 
scribed by chapter 137 of the Laws of 1887, has been duly received. 

The exemption prescribed is only to " societies, corporations and 
institutions now exempted by law from taxation," and while under 
the provisions of the revised statutes certain property of such cor- 
porations is exempt from taxation, I do not think the societies 
thereunder are exempt, which seems to be required by the Legacy 
Tax Act. 

I am of the opinion, therefore, that under the decisions of the 
courts requiring strict construction of all laws creating exemptions 
from taxation (46 N. T., 506; 84 N. T., 116), that the legacy " 
question is liable to the tax prescribed. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

A ttorney-GeneraL 
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Office of the Attorney-General, ) 
Albany, March 28, 1888. ) 

Hon. Willis S. Paine, Stiperintendent Banking Department : 

Dear Sir. — Ton r communication of the twenty-sixth instant, sta- 
.tin^ that the Madison Square Bank, a corporation organized under the 
general banking law, proposes to move from its present location in 
the city of New York, in West Twenty-third street, to the corner of 
Broadway and West Twenty-fifth street, in the same city, and 
asking me if, in my opinion, a compliance should be made by 
said bank with chapter 517 of the Laws of 1887, has been duly 
received. 

In reply thereto, I beg leave to state as follows : 
The certificate of incorporation of a banking corporation is 
required to state, amOng other things: " The place where the opera- 
tions of discount and deposit of such association are to be carried 
on, designating the particular city, town or village." 

While these provisions, I think, only require the particular city, * 
town or village where the business is to be carried on, to be stated, 
and therefore might not interfere with the ehange of street location 
of a bank so long as it did not remove from the city, town or 
village stated in the certificjite; still the Legislature has now 
specifically provided for the change of location of banks, and pre- 
scribed rules and regulations to be followed* on such change of 
location. And while it would be proper to refer to the prior gen- 
eral banking act to aid in the interpretation of the act of 1887, 
where the terms of said act are suflSciently obscure to require inter- 
pretation, still, if the act of 1887 is plain, and its meaniug clear, it 
must be read and applied without reference to previous legislation, 
unless such a course would work a wrong or gross injustice. 

This act of 1887 is entitled "An act to authorize the change of 
location of banks, banking associations or individual bankers." 

Section 1 authorizes any banking association now or hereafter 
organized under the laws of this State, to apply at any Special 
Term of the Supreme Court, held in the county in which the oflice 
discount and deposit of such bank or banking association shall 
located for an order to authorize it to change its place of busi- 
es to another place, in the same or an adjoining county. 
Section 2 requires that whenever such a banking association or 
ik shall propose to change " its location according to the pre- 
^'ng section," notice must be given and various other things done, 
■^^cessary now to specify. 
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Section 3 permits the court to authorize the corporation to change 
its place of business to the location designated in the petition, if it 
is satisfied, that*there is no reasonable objection. 

Section 4 provides that when the requirements of the act have 
been complied with, the corporation may, " upon or after the daj 
s{5ecified in the order of the court, remove the property and effects 
of the corporation to the location designated in such order, and 
thereafter its sole business location shall be at the location specified 
in the order of the court." * 

.The word " location," as used in the act, is one of narrower mean- 
ing than the word " place ; " . and while it might be plausibly 
maintained that the word " location," as used in section 2 of the act 
of 1887, meant the place designated in the certificate of organization, 
viz., city, town or village, and when it spoke t)f changing the loca- 
tion, location meant city, town or vUlage, still section 1 of the act 
seems to require an application to the court to " authorize it to 
change its place of business to another place in the same or an 
adjoining county." 

Although a rule restricting the removal of a banking corporation 
from one location to another in the same city or village may seem 
severe and unreasonable, especially when such bank is situated in a 
small village, nevertheless when a removal is proposed in a large 
city like New York; such restriction can not be said to be an unrea- 
sonable or unjust precaution for the protection and convenience of 
the persons having business with the corporation. If banks in New 
York city were permitted and felt inclined to move frequently, 
without being compelled to give notice, serious inconvenience might 
arise in the presentation of paper for payment and in other respects. 
A bank situated at the battery might remove to the utmost northern 
limits of the city to the great annoyance and prejudice of at least a 
portion of the public. 

Viewing the statute therefore in all its bearings and after reading 
its plain provisions I am of the opinion that in order that the 
Madison Square Bank may legally remove its place of business 
as desired, it should comply with chapter 517 of the Laws of If " ~ 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

A ttorney- Genera^ 
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Attorney-General's Office, ] 

Albany, March, 29, 1888. ) 

Hon. Wm. H. Kimball, Assembly Chamber : 

Dear Sir. — I have examined a bill introduced by you, by request, 
entitled " An act for the relief of William S. Hawk as executor of 
the last will and testament of Samuel Hawk, deceased, and of Daniel 
W. Mc Williams and Alanson Trask and making an appropriation 
therefor." 

The bill in effect appropriated $6,881.05 out of the moneys in the 
treasury to the payment of certain judgments claimed to have been 
recovered against the Marsh Land Company. 

The Marsh Land Company was incorporated in pursuance of 
chapter 864 of the Laws of 1868, as amended by chapter 282 of the 
Laws of 1869. It was authorized to purchase, hold and improve 
and convey real and personal estate. 

By section 12 of the act of 1868 all the right and title of the State 
to certain lands lying within certain described boundaries was 
granted to thiSv company. 

By the same section the company was directed to pay the State 
Treasurer such sum as should be determined by a commission, 
appointed by the Governor, to be a fair value for said lands ; upon 
the payment of which the said treasurer was directed to give a cer- 
tificate to said company, which might be, on being duly acknowl- 
edged, recorded in the oflSqe of the clerk of the county where the 
lands are situated. 

By the records in the treasurer's office it appears that the State 
Treasurer on the 16th day of December, 1871, gave the certificate, 
which certificate recites the payment on that day of $25,000, being 
the amount assessed for the right, title, etc., of the people in and to 
said lands. 

In 1875, by chapter 257, the Legislature repealed certain sections 
of this act and its amendments, among which was section 12. The 
title of this act among other things was " for the repayment to said 
Marsh Land Company of moneys paid by them into the treasury of 
the State in pursuance of said chapter 864 of the Laws of 1868." 

"^- section 2 of this act the commissioners of the land office were 
^orized and empowered to examine any claim of the said Marsh 
d Company as to any amounts actually expended or liabilities 
ally incurred under the provisions of said acts, 
lis law did not propose to repeal and did not repeal any of the 
dsions of the act of 1868 incorporating the company, or any 
' -> provisions regulating the organization of the company. 
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It is therefore apparent that what the Legislature attempted to 
do by the act of 1875 was to repeal those sections of the act of 1868 
under which the Marsh Land Company had acquired and paid for 
ihe title to the lands in question derived from the State. 

There is nothing in the act of 1875 which expressly pretends to 
take away the title acquired by the company in the State lands ; it 
is certainly very doubtful whether the Legislature could have done 
this if it had wanted to. 

The act impliedly assumes that the effect*of it was by a repeal of 
section 12 to take away this title, and then makes provision for 
repayment to the company of all amounts expended. 

The objections which are to be made to this present bill may be 
stated as follows : 

First. The Marsh Land Company is still in being. It has never 
been dissolved by an act of the Legislature or by a decree of the 
court. 

Second. Full power is given to the company under section 2 of 
chapter 257 of the Laws of 1875, to apply to the Commissioners of 
the Land OiBce for the repayment of this money and it may well 
be that at some time this company will apply and ask the State to 
pay back the amount deposited in the treasury. The direction in 
said section 2 to report to the next Legislature, meaning the Legis- 
lature of 1876, -is clearly directory and not mandatory and may be 
done at any time. 

TJdrd. The Legislature has no more power to dispose of this 
money, assuming that it belongs to the company, than it had to 
take away the title of the land which it had granted to the company, 

Fourth. If there are legitimate judgments against this company 
the code makes ample provision is case of their non-payment for 
its sequestration and dissolution, and its receiver, to be appointed, 
can then make claim and enforce any rights which the company 
itself had to this money. 

Fifth. The bill as drawn is made up of recitals of facts which 
may or may not be true and about which the Legislature has no 
meaus of determining. 

Sixth. The bill assumes, of course, without any proof except th^ 
statement in the bill, that the judgments mentioned therein ar 
good and valid judgments against the Marsh Land Company. TL 
bill attempts to audit and allow a qjaim against third parties an( 
to pay therefor out of the moneys of the State, If this was a clair 
against the State the Legislature would be expressly prohibitcv 
from allowing it by section 19, article 3, Constitution. 



Report of the Attorney-Generajl 87 

Seventh. If the persons mentioned in this bill as entitled to relief 
have any claim against the Stc^^te for these moneys then ample pro- 
vision is made by chapter 205, Laws of 1883, and the acts amenda- *^ 
tory thereof, for the hearing and determination of all private claims j 
against the State. If the statute of limitations is in the way a \ 
special act can be passed waiving the question of limitation. (See 
chapter 204, Laws of 1884.) 

Eighth. If this is not a private claim against the State, then cer- 
tainly the State has nothing to do with the question whatever. It 
can neither appropriate its own money nor the money of third 
parties to pay other parties debts. 

» 

Respectfully yours. 

CHAS. F. TABOR, 

A ttorney- General. 

Office of the Attorney-Genera.l, | 
Albany, April 2, 1888. ) 

William K. Reed, Esq., Coxsackie^ N. Y. : 

Dear Sir. — Tour communication of the thirty-first of March has 
been duly received, stating that one of the excise commissioners of 
your town had been elected a trustee of your village, and asking 
me which board he legally belongs to. • 

The act of 1874,* chapter 444, forbids an excise commissioner to 
hold the office of trustee of a village. 

If the excise commissioner qualifies as village trustee and enters 
upon the discharge of his duties he will forfeit the office of excise 
commissioner. He may retain the office of excise commissioner, 
however, by declining the office of trustee and refusing to qualify. 
(People ex rel. Whiting v. Carrique, 2 Hill, 93.) 

Very respectfully, your obedient servant. 

CHAS. R TABOR, 

A ttorney-General. 

Office of the Attorney-General,) 
Albany, April 2, 1888. ) 

N. Stranahan, Esq., Fulton, N. Y.: 

Dear Sir. — Tour communication of March thirtieth has been 
3ived, and in reply thereto I beg leave to state : I see no reason 
/ the board of trustees of your village can not appoint " other 
ri soldiers to the offices that are to be filled by appointment." 
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Chapter 464 of the Laws of 1887, only provides that honorably- 
discharged Union soldiers and sailors shall be preferred in the mat- 
ter of appointment, " provided they possess the business capacity- 
necessary to discharge .the duties of the position involved." 

I assume, of colirse, that the law is constitutional. I can not con- 
sistently decide otherwise, or examine that question at all until the 
matter comes before me legitimately in some action or proceeding* 
upon some inquiry by a State officer or State Department, when, as 
the law-officer of the State, I shall be called upon to take cognizance 
of that question. 

No court has yet passed upon the question that I am aware of. 
The presumption is, that it .is constitutional until some court 
decides otherwise. In the meantime the persons named in the act 
as entitled to the preference therein provided should receive a fair 
and honest exercise of the judgment and discretion of the appoint- 
ing board or boards in the public departments named in the act, 
upon the question whether they possess the business capacity 
necessary to discharge the duties of the position involved. 

This question settled in their favor they ?.re by the terms of the 

act entitled to preference. 

Yours truly. 

CHAS. R TABOE, 

• Attorney-General. 

Office of the Attorney-General,) 

Albany, April 14, 1888. ) 

Hon. David B. Hill, Governor : 

Dear Sir. — I have examined at your request the question whether 
a village incorporated by special act of the Legislature, can extend 
the boundaries thereof by obtaining a majority vote of the super- 
visors of the county in accordance with the provisions of section 33 
of chapter 291 of the Laws of 1870, as amended by chapter . 870, 
Laws of 1871. 

The question is evidently one of construction. It may be 
assumed, I think, that the Legislature had the power if it had seen 
proper to make a general law applicable to all villages wheth^^ 
incorporated by special or general act. The question here, ho 
ever, is did the Legislature by the act of 1871, chapter 870, sup 
intend to make its provisions applicable to all of the incorporate 
viUages of the State 1 In words, it did. But we have got to 
one step further and see what the intention of the Legislature ^\ 
as gathered from the provisions of the difterent acts and 
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governed by the rules laid down by the different courts. One rule 
is, that general legfislation on a particular subject, must give way to 
special legislation on the same subject, and that laws special and 
local in their applications are not deemed repealed or modified by 
general legislation on the same subject, although the terms of the 
general act are broad enough to include the cases embraced in the 
special law, imless the intent to change the local law is clearly 
manifested. (In re Comrs. of Central Park, 60 N. Y., 493; 
McKenna V. Edmonston, 91 N. T., 231 ; People v. Grigg, 59 N. T., 88.) 

An examination of the act of 1870, chapter 291, shows clearly that 
the Legislature did not intend to interfere with or make provision 
for villages incorporated under special acts, except to make pro- 
vision for their future incorporation under that act, see section 30, 
title 8 ; for by section 28 of the same title, it is expressly declared 
that " the provisions of this act shall be applicable only to villages 
incorporated under it." 

The amendment of 1871 did not in fact change section 33 in the 
respect suggested, for by the original act power was given to boards 
of supervisors to extend the boundaries of any incorporated village. 

I am therefore of the opinion that this section as it now sijands 
does not give tjie power of .extension of corporate limits of villages 
incorporated by special act to supervisors of counties. 

There can, I think, be no doubt that this can be done by special 
act. (Eeed v. Schmidt, 39 Hun, 223.) 

Very truly yours. 

CHAS..F. TABOE, 

— Attornyey-General. 

Office of the Attorney-General^ j 
Albany, April 4, 1888. j 

Clark Morrison, Esq., Osivego, N. Y.: 

Dear Sir. — In answer to your request for an opinion as to the 
power of the mayor of Oswego to appoint excise commissioners 
after the first Monday of April, I would say : 

By chapter 175, Laws of 1870, as amended by chapter 145, Laws 

1879, section 2, it is provided that on the first Monday of April, 

every third year hereafter the mayor and board of aldermen 

lall proceed to appoint * * * commissioners of excise in their 

spective cities. 

It was held by the Court of Appeals in the case of the People, v. 
ktes et al, 56 N. Y., 387, that except in the cities of New York 
i Brooklyn, the mayor alone has the power of appointment. 

12 
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The only question then is whether the words fixing the time are 
directory or mandatory. It has been the settled rule of law in this 
State for years that in construing statutes prescribing a time for 
the performance of acts by public officers, and in the performance 
of which the public have an interest, if the act itself does not pro- 
hibit the doing of such act after the expiration of the time fixed, 
the act is deemed valid if performed afterward. (Julien v. Rath- 
bone, 39 N. T., 369 ; Witherell v. Mosher et al, 9 Hun, 412.) 

I am of the opinion, therefore, that the mayor has the power to 
appoint commissioners of excise after the first Monday of April. 

Very respectfully yours. 

CHAS. F. TABOR, 

r- Attorney-General. 

Office of the Attorney-Gei^ebal, ) 
Albany, April 19, 1888. ) 

Geobge a. Goss, Esq., Pittsford, N. Y. : 

Deab Sib. — Tour communication of the seventeenth instant has 
been received, asking for my opinion upon the following questions, 
viz.: 

« 

Is it proper, under chapter 293 of the Laws of 1873, for a town 
meeting to take action upon the petition referred to in said chapter 
at the same meeting at which it is submitted by the officers ? Or, 
after the presentation of such petition to the justices or officers, 
should they submit it to the first meeting after its presentation to 
them, and action be fleferred thereon by the electors imtil the meet- 
ing a year from the time of such submission ? 

Second. Is it necessary that a majority of all the electors should 
be in favor of such petition in order to carry out the provisions of 
the act, or is it sufficient that a majority of those voting upon the 
question he in its favor ? 

The statute as it now stands (section 2) reads as follows : 

" Upon the written request of twenty-five taxpayers of any town, 
it shall be the duty of any justices of the peace, or other officers who 
preside at the town election of any such town, to submit to the 
electors at each annual town election, and the electors of anjr town 
may vote at the next regular annual town meeting, upon the quej 
tion of changing the manner of working the highways. Such vot< 
shall be by ballots upon which shall be written or printed respec 
tively, 'For changing the mode of working the highways' an( 
'Against changing the mode of working the highways,* * * 
and if a majority of the electors shall vote in favor of the propose 
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« 

change the town voting therefor may avail itself of tEe privileges of 
. this act upon causing a minute of its action to be entered by the 
town clerk^in the town records." 

The solution of the question depends upon the meaning of the 
words " at the next regular annual town meeting." Whether they 
should be interpreted to mean the next town meeting after the 
submission of the question by the justices or town officers, or 
whether they should be construed to mean the next regular town 
meeting after the petition had been presented to the officers. 

There certainly can be no reason why the matter should require a 
petition and submission also if no action is to be taken for one year. 
Ordinarily when a matter is submitted to a town meeting it becomes 
the property of the electors and calls for their action one way or 
the other. If action was intended to be delayed the statute would 
not, it seems to me, require the matter to be submitted to the 
electors ; and appropriate and plain words would have been used 
if the Legislature had deemed it necessary or proper to give a 
year's notice to the electors. Such a course .would certainly be 
unusual and out of the ordinary manner of conducting town business. 

The section, as above quoted, is not the same as originally passed 
but was amended so as to read as above in 1875 (chapter 341). By 
reading the original act we are enabled to see plainly, I think, 
what the Legislature sought to do and what it has done. 

The original section, so far as material to the question under 
discupsion, read as follows : " Upon the written consent of twenty- 
five taxpayers of any town it shall be the duty of the justices of the 
peace or other officers, who preside at the election of any such 
town, to submit to the electors, and the electors of any town may 
vote at the next regular annual town meeting upon the question of 
changing the manner of working the highways * * * » 

In this section it appears quite plain, both from grammatical 
construction and proper interpretation, that the phrase " the next 
regular annual town meeting " means the next meeting after the 
petition is presented to the justices or presiding officers. It is 
plain, I think, from this section that not only must the submission 
^^ made but the vote must be taken at the first meeting after 

) presentation of the petition. 

5?ow this section seems to be temporary and only authorized this 

^ceeding to be done once, i. e., at the next town meeting after 

) passage of the act. 

b was the purpose of the amendment to remedy this and to make 
act permanent and applicable to all town meetings to be held 
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in the future. This was the only purpose of the amendment and 
was, !• think, its only effect. The Le^slature simply inserted a few 
words for this purpose between the words "next*' and tlje antece- 
dent subject to which it referred. These inserted words were " at 
such annual town election " so that in respect to the question under 
discussion there was no change eflfected or intended. 

As to the second question I do not think it necessary that all 
the electors should vote. It is sufficient if a majority of those voting 
upon the question vote in its favor. 

I am of the opinion, therefore, that the subject may be submitted 
to and voted upon at the town meeting occurring next after the 
presentation of the petition to the presiding officers and that a 
majority of the votes cast upo^i the question will either defeat or 
carry it, and that it is not necessary that all the electors should vote. 

Very respectfully, yom* obedient servant. 

CHAS. F, TABOE, 

Attorney-General. 

Office of the Attorney-General,) 

Albany, April 15, 1889. 3 

To the Finance Committee : 

Tou have submitted to me a certain bill, entitled "An act to 
prevent fraud in the manufacture and sale of commercial fertilizers, 
to provide for a chemical analysis of the same, and to make an 
appropriation therefor," with the request that I communicate to you 
my opinion as to the constitutionality of such proposed legislation. 

The bill by its terms proposes that before any commercial fertili- 
zer, guano, ashes or manure, the retail price of which is ten dollars 
or more per ton is sold or oflfered for sale in this State, the manu- 
facturer or person who causes it to be sold or offered for sale shall 
file with the director of the New York Agricultural Station one. certi- 
fied copy of the certificate now required to be affixed to packages of 
fertilizers by section 1 of chapter 222 of the Laws of 1878, to wit, a 
certificate bearing a name or trade mark by which such fertiKzer 
may be known and designated, and specifying the name and resi- 
dence of the manjaf actui-er or vendor, and the date of the manuf actur " 
of such fertilizer, also specifying the percentages which such fertili 
zer contains of phosphoric acid soluble in water, of total phosphoric 
acid of potash, of nitrogen soluble in water, and of total nitrogen o 
the equivalent ammonia. 

Such bill also proposes to enact that every person in this Stat 
who sells or acts as local agent for the sale of any commerci? 
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fertilizer, guano, ashes or manure of whatever kind or price shall at 
the time of becoming such seller or agent and annually thereafter so 
long as he shall so act, report to the director of said agricultural 
station his name, residence, post-oflSce address, and the name and 
brand of said fertilizer, guano, ashe3 or manure with the name and 
address of the manufacturer or party from which such fertilizer, 
guano, ashes or manure was obtained, and shall on demand of said 
director or his deputy deliver to such director or deputy^ a' sample 
suitable for analysis of such fertilizer, guano, ashes or manure, then 
and there sold or offered for sale by s^uch seller or agent. The 
director of said agricultural station shall cause one or more analyses 
of each fertilizer, guano, ashes or manure to be made and published 
annually, and shall mail at least one copy of such published analyses 
to each agent or seller of said fertilizer, guano, ashes or manure who 
shall have reported to him as aforesaid. Said director is authorized 
in person or deputy to take samples for analysis from any package 
of fertilizer, guano, ashes or manure which may be in possession of 
agent or seller. 

Said bill further proposes that the board of control of the New 
York Agricultural Experiment Station be authorized and directed to 
construct and equip upon the grounds of said station a laboratory 
suitable to carry out the provisions of the act, and appropriates the 
sum of $30,000 for the purpose of carrying out the scheme of the bill. 
The bill also provides that violations of its provisions shall be 
misdemeanors. 

Section 8 of article 5 of the Constitution provides as follows : 

"All oflSces for the weighing, gauging, measuring, culling or 
inspecting any merchandise, produce, manufacture, or commodity 
whatever, are hereby abolished, and no such office shall hereafter 
be created by law, but nothing in this section contained shall abro- 
gate any office created for the purpose of protecting the public 
health or the interests of the State in its property, revenues, tolls 
or purchases, or of supplying the people with correct standards of 
weights and measures, or shall prevent the creation of any office for 
""oh purposes hereafter." 

Would the bill in question if it should .become a statute violate 

3 constitutional provision above set forth f 

The purpose and meaning of section 8 of article 5 of the Consti- 

ion were stated by the Court of Appeals in the case of Tinkham 

Tapscott, 17 N. T., 141, 147, 148, as follows : 

' This restraint upon legislative power was, without doubt sug- 
ed by, and was primarily aimed at, a system of laws which had 
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grown up in this State, which required a very large class of the 
productions of the soil and of manufacture and mechanical industry 
to undergo an inspection or the determination by weighing, 
measuring or gauging of the quantity contained in the parcels in 
which they are usually sold, by public officers, preliminary to their 
being sold for the purpose of exportation, and, in regard to some 
articles, as a condition to being sold and trafficked in in the State. 
Almost every species of property which was extensively dealt in 
had been subjected to these regulations. The main features of the 
system were those which' required the commodity to be submitted 
to the officers appointed for that purpose for inspection as to 
quality, or for their determination as to the quantity contained in 
the several parcels, which were to be indicated by certain marks or 
brands, and which affixed penalties and sometimes forfeitures for 
the violation of the regulations prescribed. * * * In this condi- 
tion the subject came under the consideration of the constitutional 
convention of 1846, and, as we have seen, was totally abrogated and 
forbidden to be renewed. The provision is not limited to the 
repeal of the then existing statutes and a declaxation that they 
shall not be re-enacted. The system itself is condemned as origi- 
nating in a false and pernicious, or at least a mistaken theory 
of political economy. * * * Among the mass of govern- 
mental powers there is not remaining any authority to continue 
or reproduce a system in substance hke this in its distinguishing 
characteristics, in any form whatever." 

I am unable to see how the provisions of the bill can be recon- 
ciled or made compatible with the constitutional prohibition above 
set forth. The bill unmistakably provides for an inspection of 
merchandise by an officer of the State. The Constitution in this 
respect is not to be evaded by saying that the bill does not create 
an office. The prohibition is broad enough to forbid the imposing 
of the duty of an inspector of merchandise upon an already existing 
officer. It will not be suggested that the bill is intended to pro- 
tect the public hfealth, or to protect the interests of the State in its 
property or revenue or purchases. The words " correct standard « 
of weights and measures " have a perfectly well understood meanin. 
and do not apply to the question here. The Legislature may pr< 
vide for officers whose duty it shall be to see that weighing an 
measuring implements within the State conform to legal standard? 
but may not authorize the appointment or election of officers wit 
powers of weighing or gauging merchandise and of directly pi 
venting or interfering with sales of merchandise in the exercise 
such powers of weighers and gangers. 
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Whether the bill will really advance the intel^ests of consumers 
does not clearly appear. Be that as it may the method proposed 
is one which the Court of Appeals in the decisions cited supra 
declared the section of the Constitution which we have considered 
was adopted to prevent. 

I therefore respectfully submit to the committee as my opinion 
that the proposed legislation is unconstitutional. 

CHARLES R TABOE, 

A ttorney- General. 
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Edwin Sweet, Esq., Eminejice, Schoharie Go,, N, Y,: 
Dear Sir. — Your communication has been duly received. 
If a constable is elected and fails to file the bond required by law, 
within a proper time, the justices may appoint a person in his place. 
Such appointment of itself, if made under the circumstances 
above stated and before the person elected files his bond, will have 
the effect of dieclaring the office of the person so elected, and failing* 
to file his bond, vacant; and such person thereafter will have no 
power to act as such constable. (Adams v. Taton, 42 Hun, 384.) 

. Very respectfully, your obedient servant. 

CHARLES R TABOE, 

A ttorney- General. 

' Office of the Attorney-General,) 
Albany, May 12, 1888. J 

Hon. Willis S. Paine, Superintendent of the Banking Department : 

Dear Sir. — In consequence of the pressure of other important 

official duties, I have delayed answering your letter of February 25, 

1888, relating to the Manhattan Company, until now. 

I have examined the brief of the learned counsel of this company 

omitted by you, in which he takes the position that this company 

lot amenable to section 66 of the banking laws, chapter 409, 

he Laws of 1882. 

can not agree with the position taken by the company in this 
jter. I am of the opinion : 

""'rat. That this company is a bank within the meaning of this 
m cited. 
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In the case referred to by the counsel, in which this company 
was the defendant (People v. Manhattan Company, 9 Wendell, 381) 
the court lays particular stress upon the fact that, by the acts of 
the Le^slature subsequent to the incorporation of this company, 
the Legislature frequently speaks of it as a bank, and that these 
statutes being in pari materia, must be considered as a legislative 
construction of the original act, and thereby removes all doubts 
whatever as to its right to do a banking business. 

In fact, it was a substantial contention in this case, upon the part 
of the company, that it legally exercised banking powers by virtue 
of its incorporation and the charter which it derived from the State. 

I do not think, therefore, that it can be held that this company 
occupies the position of a " private banking company," within the 
principle of the case of People v. Doty, 80 New York, 234. The 
company " was formed under the law," and derives its powers to be 
a bank or do banking business from the State, if it has such powers 
at all. 

It seems to me, therefore, that the Legislature, by the act of 1882, 
clearly intended to include within the powers of section 66 this 
defendant, as weU as every other incorporated bank. 

Second, I am also of the opinion that section 66 supra is not in 
conflict with any constitutional rif.^ht of this defendant. 

It would be strange indeed if the Legislature has no control over 
its own creatures. If this company is not amenable to» the bank- 
ing law, what law is it subject to ? There are no provisions in its 
charter regulating or controlling its powers. 

It was organized for the ostensible purpose of furnishing pure 
and wholesome water to the city of New York, but under a clause 
in its charter which allowed it to employ its surplus capital in the 
purchase of stock or in money transactions not inconsistent with 
the Constitution or laws of this State, it secured, in the case cited, a 
judicial determination from the court that it had banking powers 
and the right to do a banking business. 

The court, in this case, while holding that this charter was in the 
nature of a contract between the State and the company, and there- 
fore that the State could not materially change or withdraw t* 
powers given to it, nevertheless held that the Legislature con 
undoubtedly regulate the manner in which these powers were to } 
regulated and controlled. (9 Wendell, p. 393.) 

It has since been held by the Court of Appeals that this kind 
legislation does not violate any contract or constitutional right, 
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take away any property or interfere with any vested right. (People 
V. B. and A. R E. Co., 70 N. T., 671.) 

While it may then be conceded that the Legislature conferred 
upon this company the right to do a banking business, in the most 
unqualified form, it can not be claimed that it conferred any greater 
or more sacred rights than it could confer upon any other citizen 
or corporation. (Beer Co. v. Massachusetts, 97 U. S., 32.) 

The rights of private corporations have always been held to be 
subject to such new regulations as might, from time to time, be 
made by the State, with the view of public protection and to prop- 
erly guard the rights of other individuals and corporations. (Cooley 
on Con. Lim., 676-6-7, and cased cited.) 

And indeed the Legislature could npt, by any contract or statute, 
divest itself of the power to provide for these objects. 

It has been settled beyond question, by the Supreme Court of 
the United States, that under the powers inherent in every 
sovereignty, a State may regulate the conduct of its citizens toward 
each other, and, when necessary for the public good, the manneif in 
which each shall use his own property. (See Munn v. Illinois, 94 
U. S., 113.) 

If it can do so with a citizen, it can not be successfully claimed 
that it can not do the same thing with a corporation which it has 
created (See also Mayor v. Milne, 11 Peters, 102.) 

"By the general police powers of the State, persons and property 
are subject to all kinds of restraint and burdens, in order to secure 
the general comfort, health and prosperity of the State, of the 
perfect right of the Legislature to do which no question ever was or 
can be made, so far as natural persons are concerned." (Thoipe v. 
B. & B. E. E. Co., 27 Vermont, 149.) 

What has been done by the Legislature in the banking law is an 
extension of the principle embraced in the maxim " Sic utere tuo ut 
alienum non laedas." (Bertholf v. O'Eeilly, 74 N. Y., 524.) 

" Every law comes within the description of a regulation of police, 

which concerns the welfare of the whole people of a State, or any 

individual within it ; whether it relates to their rights or their duties ; 

ether it respects them as men or as citizens of the State in their 

3lic or private relations ; whether it relates to the rights of per- 

js, or of property of the whole people pf a State, or of any 

ividual within it, and whose operation is within the territorial 

its of the State, and upon the persons and things within its 

ftdiction." (Mayor v. Milne, supra.) 

13 
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In conclusion, I am of the opinion, therefore, that this company 
is subject to the law which requires it to keep on deposit in the 
banking depai'tment, a deposit to the amount of $1,000 dollars, to 
be held by the superintendent as a pledge of good faith and guaranty 
of compliance with the banking laws of this State. 

Very respectfully yours. 

CHAS. R TABOE, 

Attorney-General. 

Office of the Attorney-General, ) 
Albany, May 3, 1888. ) 

Hon. J. K. Brown, Dairy Commissioner : 

Dear Sir. — Tour communication of April twentieth received. In 
reply thereto I beg leave to submit the foUowing : 

The Court of Appeals in the case of the People v. Marx (99 N. Y., 
377) held that section 6 of chapter 202 of the Laws of 1884 was in 
violation of section 6 of article 1 of the Constitution of the State of 
New York and reversed the conviction of the defendant Marx by 
the Court of Sessions for the violation of section 6 of the Laws of 
1884 {supra). 

Where there is a conflict between the law as declared by the 
federal courts and the highest appellate court of this State, the tri- 
bunals of this State will follow the decision of the State courts 
except in the cases where by the constitution and laws of the 
United States the judgments of the federal courts are of controlling 
authority. (Towle v. Forney, 14 N. Y., 423.) And where the ques- 
tion presented in the case is not a federal question the Court of 
Appeals denies that it is bound to follow the decision of the United 
States courts when by so doing it will depart from what is 
recognized as law in this State. (Clements v. Yturia, 81 N. Y., 
2910 

And except where the federal constitution and federal laws are 
concerned the courts of the United States in passing upon the con- 
stitution and statutes of a State conform to the settled construction 
of them by the highest State court and when the latter holds - 
pretended act of the Legislature to be void and not a law the cour 
of the United States are bound to hold accordingly. (Town of Sou*; 
Ottawa V. Perkins, 94 U. S. 260.) 

In the Marx case if the decision of the Court of Appeals had afiirmi 
the conviction of the defendant, as in the Pennsylvania case t] 
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defendant would have had the right to appeal to the United States 
Court upon the ground that the act of 1884, supra, was in violation 
of article 14 of the Federal G'jnstitution ; but as the case now stands 
it is the settled law of the State of New York by the decision of its 
highest tribunal that section 6 of the law of 1884 is unconstitutional 
and void. 

The courts of this State and the United States within the principle 
of the cases above cited are bound by this decision. 

There does not seem to be any provision in the federal laws for 
the reviewing of a judgment of this kind where the decision of the 
lower court has been reversed by the highest court of the State and 
a new trial ordered. (See Abb. U. S. Pr. Vol. 1, p. 322 etc.) 

I therefore can see no use in undertaking to obtain further legis- 
lation upon the subject covered by section 6 of the Laws of 1884 
and included within the principles decided by the Marx case unless 
you obviate the objection raised by the Court of Appeals. 

The re-enactment of this law will not give the people any better 
standing iu a prosecution under it than under the old law ; it will 
Gome to the same result in the end. 

Very respectfully yours. 

CHAS. F. TABOE, 

Attorney-Oeneral. 



Office of the Attorney-Genebal, ) 
Albany, May 3, 1888. ) 

CIjABEKCE B. Angle, Esq., Secretary Civil Service Commission : 

Deab Sib. — In reply to your question as to whether ox not, in my 
opinion, Hon. John D. Teller, surrogate of Cayuga county, is 
entitled to compensation for acting as examiner under the Civil 
Service Commission, I beg leave to submit the following : 

The civil service law contains the following provision at section 3: 

* * * ."The commission may, at Albany, and in any other part 

of the State where examinations are to take place, designate and 

"set a suitable number of persons in the official service oJE the State 

New York, * * * or, in its discretion, persons not in the 

-^ial service, to be members of boards of examiners, and may at 

time substitute any other person in or out of such service in 

w of any one so selected. 

ny person not at the time in the official service of the State, or 

" political division thereof, serving as a member of the board of 
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exajniners, shall be entitled to compensation for every day actually 
and necessarily spent in the discharge of his duty as examiner, at 
the rate of five dollars a day, but the aggregate compensation of 
any such examiner shall not exceed one hundred dollars in any one 
year * * * ." 

It is claimed by Mr. Teller that, notwithstanding the fact that at 
the time of acting as examiner he was surrogate of the county of 
Cayuga, he is nevertheless entitled to compensation upon the ground 
that a surrogate is not in the " official service of the State, or of any 
political division thereof," but a part of the judicial system of the 
State. 

The cases cited by Mr. Teller as upholding this view of the 
question, are Quinn v. Mayor, etc., 53 N. T., 627 ; Whitemore v. 
Mayor, 67 N. T.; 21. 

The first of these cases adopted the opinion of the court below, which 
opinion concerns the civil justices of the district courts in the city of 
New York, and simply holds that such justices are not attached to 
any of the departments of the city government, and are not officers, or 
employes of any of those " departments." I fail to discover any- 
thing in that case, holding that such justices are neither in the 
" official service of the State, or any political division thereof," or 
from which it can be deduced by analogy that a surrogate is not in 
such service. 

The other case is similar in principle, and holds that the clerks 
of the justices' courts are not officers of the city government. But 
the case does not hold that the clerks are not in "official 



service." 



The court distinctly holds, however, that such a clerk is an officer, 
" a judicial officer'' 

By the civil . service law above quoted, compensation is only 
allowed to persons not in the official service of the State, or any 
part thereof. A person who is concededly an officer of the'State, or a 
portion thereof, is in " official service." If a surrogate is not an 
officer, I do not know how to classify him. 

Chief Justice Hunt, in Smith v. The Mayor, etc., 37 N. T., 521, 
describes an office as follows : "An office is simply an appointmei 
or authority on behalf of the government to perform certain dutie 
usually at or for a certain compensation." 

A surrogate is designated an " officer " by the Constitution, sectio 
15, article 6, Under the statute it is immaterial whether the surr< 
gate is an officer of the State or a political division thereof , it 
enough if be is in the " official service " of either. 
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I am of the opinion, therefore, that a surrogate is an officer; that 
being an officer, the duties pertaining to his office are official duties, 
and while performing official duties, he is in the official service of 
the State, or* of a political division thereof, and is not, therefore, 
entitled to compensation for acting as civil service examiner. 

Very respectfully, your obedient servant. 

C. F. TABOR, 

Attorney-General, 

Office of the Attorney-General, ) 
Albany, May 11, 1888. > 

Joseph T. Kelly, Esq., New City, Rockland County, Nei6 York : 

Dear Sir. — It appears by the statement ol facts presented by you 
that " the town clerk anticipating the action of the town board had 
prepared and printed and posted election notices." 

"At the meeting of the town board held just prior to the election 
no petition or request from residents of the town was presented 
asking that a box be provided for the reception of ballots for or 
against bounties at each of tlie respective polling places." 

" In districts No. 1 and 2 boxes for such ballots were provided by 
the inspectors of election ; in Nos. 3 and 4 no boxes were pro- 
Tided and in district No. 5 a box was provided but no ballots 
cast." 

A majority of the votes cast were in favor of the bounty although 
at three out of five of the places no votes were cast. The bounty 
referred to is a bounty for the killing of foxes, hawks, skunks and 
minks. 

My opinion is requested as to whether or not such vote was legal 
and binding. It being claimed that the proposition was not 
properly voted upon by reason of there being no boxes at certain 
polling places and no votes cast at such places, presumably because 
of a neglect to furnish such boxes. 

The first question to be determined however is, whether the town 
was authorized to award and pay a bounty for the above purposes 

i raise money therefor by taxation. 

Che first general and revised legislation upon the subject of pay- 

j: bounties for the destruction of noxious animals was title 18 of 

irt 1, chapter 20, of the Revised Statates, which made ample and 

I provision for the payment of bounties for the killing of wolves 
I panthers. Although by this title, as subsequently amended at 
•-^rent times, certain towns were permitted to provide for boun- 
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ties on their own acconnt for killing wolves and panthers^ the 
bounties paid generally were paid half by the State and half by the 
county. The general supervision of the subject was vested in the 
boards of supervisors. It was not treated or considered generally 
as a town matter. (See B. 8. 7th ed., 1888.) 

In 1849 the Legislature passed an act to vest in the boards of 
supervisors certain legislative powers (Chap. 194, 7th E. S., p. 929) 
by which at subdivision 13 of section 3 the whole of said title 18, supra, 
was expressly repealed and the board of supervisors were authorized 
" to make such laws and regulations as they may deem necessary 
and provide for the enforcement of the same, for the destruction of 
wild beasts " * * *. 

This is all the" general 'legislation I have been able to find upon 
the subject with the exception of section 31 of the Laws of 1879, 
chapter 334 in reference to killing wolves, etc. There are certain 
towns specially authorized to pay bounties for the killing of wild 
animals (E. S. 7th ed. pp., 855, 856), but there is no general act to 
that effect and the town of Clarkstown is not one of the towns 
specially authorized. 

From these statutory provisions the .subject of paying bounties 
for the destruction of noxious animals never appears to have been 
generally treated or considered as belonging exclusively to the 
towns, and an object legitimately within the scope of their general 
power aijd supervision. 

Li view of section 2, page 806, Eevised Statutes, 7th edition, 
providing that " No town shall possess or exercise any corporate 
powers, except such as are enumerated in this chapter, or shall be 
specially given by law, or shall be necessary to the exercise of the 
powers so enumerated or given," I do not think the town of. Clarks- 
town, in the county of Eockland, had power to raise a tax and pay 
it out in bounties for the destruction of foxes, hawks, skunks and 
minks. 

Having arrived at this determination it necessarily follows that 
the to^vn having no power to do that which it sought to do, the 
question as to a proper compliance with preliminary requirements 
is immaterial. 

Very respectfully, your obedient servant. 

CHAS. R TABOE, 

Attorney-OeneraL 
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Office of the AiTORNEY-GENiiiiAL, ) 
Albany, May 14, 1888. ) 

ActNER L. Train, Esq., Secretary Forest Commission : 

m 

Dear Sir. — I am in receipt of the papers in reference to the 
proposition of Benton Turner to exchange lands, with the State, 
situated in the forest preserve. 

It appears that said Turner claims to own the southeast quartef 
of township 24, Macombe's purchase, Franklin county, and pro- 
poses to exchange said tract of land with the State for the north- 
west quarter of township 27 in said county. 

Chapter 475 of the Laws of 1887, authorizes the Comptroller to 
exchange separate tracts of land belonging to the State, situated 
in the forest preserve, for lands that lie adjoining the main tracts of 
the fofest preserve, upon the recommendation of the Forest Com* 
mission or a majority thereof, together with the advice of the 
Attomey-Gteneral on behalf of the State. 

I assume it is under this statute that the proposition to exchange 
was made by Turner, and that it is also under the provisions of said 
act that my advice is requested concerning the propriety of making 
such an exchange. 

My opinion as to whether or not such an exchange ought to be 
made will, of course, depend upon the facts and circumstances. 

And the first and most important fact to be taken into considera- 
tion is the question of title. For unless a perfect title is in Turner, 
which he is capable of conveying to the State, it would be useless 
to entertain his proposition. 

This question was presented to Mr. Albert Hessberg, as special 
counsel, who by the report and opinion submitted by him, seems 
to have inade an examination of the question and has arrived at the 
conclusion that Mr. Turner has no title to the premises he offers in 
exchange, but that the title to them is already vested in the 
State. 

The opinion of Mr. Hessberg upon this point is founded up<Hi 
the facts that in 1877 the land in question was sold for taxes and 
^'^^ight by the State ; and that in 1881 the State took a deed of the 

^. under said sale, which deed was duly recorded on June 8, 1882 ; 

. also upon the provisions of chapter 448 of the Laws of 1885, 

>viding tha . all conveyances that have heretofore been executed 

the Comptroller, after having been recorded for two years in the 
e of the clerk of the county in which the lands conveyed 
3by are situated, shall be conclusive evidence that the sale and 
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all proceedinpiB prior thereto, from and including the assessment of 
the land, and all notices required by law to be given previous to the 
expiration of the two years allowed by law to redeem, were regular, 
and were regularly given, published and served. 

The official search accompanying the papers shows that a sale for 
taxes took place in 1877, and that a deed of the premises was 
recorded on the*8th day of June, 1882, as above stated. . 

Application has been made by Benton Turner, and is now pending 
before the Comptroller, for a redemption from this sale. 

The property appears to have been again sold for the taxes of 
1871 to 1876 inclusive, on the 31st day of October, 1884. It does 
not appear, however, that the deed has ever been recorded. Proofs 
of notice were duly filed, and a redemption had from such ssQe by 
Frank E. Smith. 

This property was again sold at the 1885 tax sale for the taxes of 
1863, 1854, 1855,' 1877, 1878 and 1879 to thd State. It does not 
appear from the papers presented that this deed has been recorded, 
but it does appear that the property was redeemed from their sale 
by Benton Turner on the 27th day of December, 1887, on the pay- 
ment of $1,124.61. 

The contention has arisen that these redemptions vest the title in 
the person who redeemed. I do not think, however, this is so. 
The effect of redemption would simply be to leave the title where 
the State found it when the lands were sold for the taxes from which 
such redemption was made ; but inasmuch as there has been no 
redemption from the tax sale of 1877, and an application is now 
pending for that purpose before the Comptroller, I can not advise 
that the proposition of Benton Turner be entertained. 

Very respectfully, your obedient servant. 

CHAELES F. TABOE, 

A ttorney- General. 



Office of the Attorney-General, i 
Albany, May 15, 1888. j 

Hon. Frederick Cook, Secretary of State : 

Dear Sir. — Tour communication of the eighth instant, inclosinf 
a certificate of the American Telephone and Telegraph Compan 
offered for filing in your office and asking me if, in my opinion, yo 
should accept and file the same, has been duly received. 
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In reply thereto I be^ leave to submit the following : 

It appears that the "American Telephone and Tele^aph C!om- 
pany " organized and became incorporated by filing a certificate on 
the 3d day of March, 1886, in conformity with the provisions of 
chapter 265 of the Laws of 1848. 

This certificate was in proper form and complete, containing all 
necessary statements, and having been properly executed, etc. 

The original certificate did not, however, provide for the future 
increase of capital stock, which it might have done under section 8 
of the act. This was an unnecessary provision, however, and could 
be incorporated in, or left out of the certificate, at the option of the 
Incorporators; and the provision authorizing its incorporation in 
the certificate was purely for the benefit or convenience of the 
corporators, and its absence or presence in the certificate would 
have no influence whatever upon the legality of the corporation. 

It is now sought to supply this omission or ne'glect by filing an 
additional certificate and the question which arises is should the 
Secretary of State accept and file such certificate in its present form. 

Section 1 of the act for the incorporation of telephone and tele- 
graph companies, kbove referred to, prgvides that any number of 
persons may associate for the purpose of constructing a line of wires, 
etc., through this State, etc. And section 2 provides that " Such 
pe^rsons under their hands and seals shall make a certificate which 
shall specify : 

" 1. The name assumed * * * ; 

2. The general route **=*«. 

3. The capital stock of such association, and the number of 
shares into which the stock shall be divided ; 

" 4. The names and places of residence of the shareholders, and 
the number of shares held by each of them respectively ; 

""5. The period at which such association shall commence and 
terminate * * * » 

And section 3 provides that upon a compliance with the provisions 
of said section such association becomes a corporation. 

Section 8 provides that " It shall be lawful for any association of 
irsons organized under this act, by theii- articles of association, 
provide for an increase of their capital and the number of shares 
the capital stock of the association. But if any such association 
■til have omitted to so provide for an increase of their capital, it 
^,11 be lawful, after notice of the intention so to do, published 
je a week for six weeks successively, in the State paper, and in 
T newspaper of general circulation published in the county 

14 
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where the principal office of such company is located, and with the 
written consent of shareholders holding and owning three-fonrths in 
amount of the then capital stock, to provide for an increase thereof 
and the number of shares into which the same shall be divided, by 
an additional certificate specifying such increase and such number, 
which certificate shall be exef uted, proved or acknowledged by the 
board of directors of such association or a majority of them, and 
filed as provided in section 2 of this act. And such certificate may, 
upon a like notice and consent, also contain a statement of and pro- 
visipn for any desired change in the general route of the lines of 
the association, designating the route or routes and the points to be 
connected, and such certificate shall be deemed and taken as a part 
of the articles of association alreadyfiled." 

When the original certificate is filed it is required by section 2 
to state the capital stock and the number of shares into which it is 
divided. 

The act contemplated that the company might . at any time 
desire to increase its capital stock beyond the original amount 
stated in the first certificate for the purpose qf raising money in 
order to extend its lines ; and allowed a provision for this purpose 
to be inserted in such original certificate. 

While this was not a necessary provision it was recognized by the 
Legislature as a desirable one. It will not be contended that the 
provision, if, contained in the original certificate, would not relate 
to a future increase of capital stock, instead of an increase m pre- 
aenti. The certificate states the present amount of capital stock 
and may provide for its future increase. 

In 1875 the. Legislature sought to grant this same privilege to 
corporations formed, or which might be formed under the act and 
which had from oversight or otherwise neglected to incorporate it 
in the original certificate. 

The statute was remedial and simply authorized certain corpora- 
tions to do^ by amendment or supplemental certificate that which 
they might have done, but neglected to do, in the first instance. 

Section 8, as amended by the act of 1875, does not speak of 
increasing the capital stock in presenti. It uses precisely the sam 
terms in reference to the supplemental certificates that it uses i 
reference to the original one. The association may, in their article 
of association, ^'provide for an increase of their capital and th* 
number of shares of the capital stock of the association." 

If the association " shall have omitted to so provide for an increa 
of their capital, it shall be lawful * * * to provide i 
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dQ increase thereof and the number of shares * * * \)^ 
an additional certificate." 

Thus it will be seen that the additional certificate simply takes 
the place of the omitted provision and the latter part of the section 
specially declares that '" such certificate shall be deemed and taken 
as a part of the articles of aaaooiation already filed/' 

Erom these considerations I am of the opinion that the certificate 
may be legally filed. 

Very respectfully, your obedient servant. 

CHABLES F. TABOE, 

A ttorney- General. 



s Office of the Attorney-General,) 
Albany, May 24, 1888. ' 

G. F. Allen, Esq., Utica, N. Y.: 

Dear Sir. — The question submitted to me, by you, was: How 
and by whom the lines between the counties of Herkimer and 
Oneida is to be determined. 

By section 5, article 3, of the State Constitution, the Legislature 
is authorized to erect new counties and divide old ones. 

Chapter 2, title. 1, part 1, of the Bevised Statutes, entitled, "Of 
the civil divisions of the State," arid " Of the several counties of the 
State," provides: 

" Section 1. The State shall be divided into fifty-six counties, 
called *  * Herkimer, Oneida, * * * ." 

Section 2 provides that " the extent and limits of the several 
counties shall be as follows ; " here follows a description of each 
county, giving its boundary lines : 

Section 3 provides that " all lines which in the foregoing bounds 
are described by courses indicated by the magnetic needle, are 
respectively to be taken as the magnetic needle pointed at the 
several times when such lines were originally established." 

By these provisions it will be seen that the counties are created 
their bounds and limits fixed directly by the Legislature, 
ection 2, Bevised Statutes (7th ed.), page 479, provides that the 

kte Engineer " shall retain in his office a map of this State, and 

"n time to time delineate thereon the bounds of all iowns or 
">ties erected or altered by the Legislature." 

^pter 193 of the laws of 1876, provided that " the treasurer 
pj^y * * ^ loT making an accurate trigonometric and 
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topographical survey of the State, for the determination of State 
and county lines, the sum of twenty thousand dollars." Said act 
also named commissioners for carrying* its provisions into effect. 

These are the only statutory provisions I have been able to find 
in reference to fiidng and determining county lines. 

The fixing of these lines, except so far as they have been fixed in 
pursuance bf the provisions of the act of 1876, supra, has been 
accomplished by the Legislature. Be this as it may, however, the 
fact that lines have been, or may be in the future, positively fixed, 
would not of itself determine disputes arising concerning such 
lines. 

The lines of all the counties have already been fixed, and in the 
event of dispute arising concerning them such dispute must relate 
to the position and location of such lines. 

Thus it would become a question of fact, and even were there 
officials empowered to fix county lines, this would not necessarily 
give such officials power to settle such disputes. The question as 
to where such lines were located and fixed might still be a question 
of controversy, and in the absence of any other tribunal, especially 
empowered to hear and determine disputes arising concerning the 
location of county lines, I presume it is a matter for the courts to 
pass upon, when properly brought before them. And while the 
evidence of the persons whose official duty it was to fix such lines, 
to the effect that they had fixed them, and that such lines were 
located in a particular place, might be conclusive upon the question, 
still the actual determination that such lines were so located would 
be a matter for the courts, and notwithstanding the courts will take 
judicial notice, without proof, of the political division of the State 
into counties, towns, etc., and their general location, it will not 
decide questions as to actual boundary locations of such political 
divisions, upon its own information, where such location is a 
material and disputed question. (Brune v. Thompson, 2 Adolph 
and El., 789 ; Godwin v. Appleton, 22 Me., 653, 659.) 

In the case of a dispute as to which of two counties land should 
be assessed in, there is an express statute which authorizes an 
action to be brought in order to have the location of the la 
judicially determined. (Chap. 325, Laws 1875, 2 E. S., 7th € 
1002.) 

Li such cases the court would necessarily be compelled to deci 
upon the location of a county line. 

The question of county boundary lines appears heretofore 
have been determined by the Legislature. 
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I am of the opinion, therefore, that there is no authority other 
than the Le^slature which has power to authoritatively fix the 
boundary lines of counties, except that the courts where the ques- 
tion arises as a collateral issue, may determine such question, when 
such determination is necessarily involved in the proper disposition 

of the controversy. 

Tours truly. 

CBAS. F. TABOE, 

A ttorney- General. 

Office of^ the Attorney-General, ) 
Albany, May 15, 1888. ) 

Hon. Willis S. Paine, Superintendent Banking Department : 

Dear Sir. — ^Tour communication of the eleventh instant, calling 
my attention to a letter addressed to you by Mr. Otto Bannard, and 
inclosing: a copy of the plan of orgfanization of the " Charity Organi- 
zation Society," has been duly received. 

It appears that the " Charity Organization Society "• of the city of 
New York is desirous of receiving from poor people small sums of 
money, to be kept and taken care of by such society, for the use and 
benefit of such poor people, to whom it shall be repaid upon demand. 
The question is submitted for my consideration whether the society 
has the power and legal right to do this. 

I do. not discover by any of the papers submitted that the society 
is a corporation, and assuine therefore that it is simply a voluntary 
association of individuals. 

Section 283 of chapter 409 of the Laws of 1882 (Paine's Banking 
Law, p. 301) provides that "It shall not be lawful for any bank, 
banking association or individual banker, firm, association, corpora- 
tion, person or persons, to advertise or put forth a sign as a savings 
bank, or in any way to solicit or receive deposits as a savings bank ; 
and any * * * firm, association, corporation, person or persons, 
which shall offend against these provisions shall forfeit and pay for 
every such offence the sum of one hundred dollars for every day 
h offence shall be continued * * * , " 

^his" prohibition is against advertising or receiving or soliciting 

osits "as a savings bank." It does not interfere with the com- 

1 law right of one person or two or more persons acting together, 

ing money for the purpose of keeping it safely for an individual. 

this association in any way whatever advertises itseK as a sav- 

bank, or receives deposits from individuals knowing that such 
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individuals are acting: nnder the impression or belief that they are 
patting their money in a savings bank, receives or solicits deposits 
as a savings bank, or in any manner attempts to create the impres- 
sion that they are a savings bank, the section above quoted would be 
violated by such association. 

But I do not think there is anything in the section which inter- 
feres with the right of the association acting as such, or as individuals, 
from receiving sums of money from any person who with full 
knowledge that the association is not and does not claim to be a 
savings back, simply puts it in their hands for safe-keeping. 

Very respectfully, your obedient servant. 

CHAELES F. TABOE, 

Attorney-OeTieral. 



Office of the Attorney-General,) 
Albany, April 20, 1888. J 

Hon. Frederick Cook, Secretary of State : 

Dear Sir. — I am in receipt of your communication of the nine- 
teenth instant, requesting my opinion upon the following question, 
viz.: 

Should a publication of a proposed constitutional amendment 
passed by the present Legislature be published by the Secretary of 
State in 1888 or 1889 ? 

In reply thereto I beg leave to submit tAe following : 

The manner of bringing a proposed constitutional amendment 
before the people is regulated by article 13 of the Constitution, 
section 1 of which provides that "Any amendment or amendments 
to this Constitution may be proposed in the Senate and Assembly j 
and if the same shall be agreed to by a majority of the members 
elected to each of the two houses, such proposed amendment or 
amendments shall be entered on their journals, with the ayes and 
nays taken thereon, and referred to the Legislature to be chosen at 
the next general election of Senators, and shall be published for 
three months previous to the time of making such choice, and if : 
the Legislature so next chosen, as aforesaid, such proposed amenc 
ment or amendments shall be agreed to by a majority of all thf 
members elected to each house, then it shall be the duty of the Leg 
islature to submit such proposed amendment or amendments to tb' 
people in such manner and at such time as the Legislature shn 
prescribe * * * /» 
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This section is intended to ^uard with great care and particularly 
against amendments being hastily submitted to the people, and 
to provide for ample notice and time for general discussion. 
And so much of the section as requires the publication of the pro- 
posed amendment, was intended, no doubt, for the purpose of 
informing the electors a proper time before voting that such an 
amendment would come before the Legislature of which the person 
elected would be a member. This general purpose would certainly 
be better effected by having the amendment published three months 
previous to the election than by having it published for more than a 
year previous thereto. 

This general purpose is not only matter of inference, but is also 
in strict conformity with a literal reading of the section. The pro- 
posed amendment passed this year must also be submitted to the 
next Legislature '* to be chosen at the next general election of Sena- 
tors and shall be published for three months previous to the time of 
making such choice." What choice must it be published three 
months previous to ? Why the next general choice of Senators, of 
course ? This is the only allusion made to choosing or choice in the 
section, and as the next general choice of Senators will be made in 
November of the year 1889, that is the period mentioned in the 
Constitution three months previous to which the amendment must 
be published. 

I am of the opinion, therefore, that a proposed amendment to 
the Constitution passed by this Legislature should, under section 1 
of article 13 of said Constitution, be published' by the Secretary of 
State for the three months previous to the general election occurring 
in November, 1889. ^ 

Very respectfully, your obedient servant. 

CHAELES F. TABOE, 

A ttorney- General. 

Office of the Attobney-General, I 

Albany, May 3, 1888. ) 

"'^ ihe Governor : 

'lave the honor to acknowledge the receipt, by reference to this 
^<) from the executive chamber, of a letter from Mr. James Law 
/ourself, asking instructions as to his duties as chief inspector 
ler federal appointment, 'for the State of New York, of the 
-^au of Animal Lidustry, in regard to the enforcement of the 

^tes of this State and of the United States, aimed at the sup- 
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pression of plearo-pneumonia, and particularly calUng attention to 
the fact that it has been decided by Mr. Justice Brown of the 
Supreme Court, sittinisr in Oyer and Terminer, that certain pre- 
liminary proceedings which have heretofore been instituted under 
chapter 155 of the Laws of 1887 of this State; and chapter 134 of 
the Laws of 1878, aimed at the suppression of that disease in cer- 
tain counties of this State, have not sufficiently followed the pro> 
visions of such statute to constitute due process of law. 

I beg leave to briefly refer to the statutes bearing upon the 
matter submitted. 

The Legislature of this State by chapter 134 of the Laws of 1878, 
entitled " An act in relation to infectious and contagious diseases 
of animals,"^ enacted generally that whenever any infectious and 
contagious disease affecting domestic animals shall be brought into 
or break out in this State, it shall be the duty of the Gk)vemor 
to take measures to suppress the same promptly and prevent 
the same from spreading; and for such purpose he shall have 
power to issue his proclamation, stating that infectious and con- 
tagious disease exists in any county or counties in this State 
and warning all persons to seclude all animals in their possession 
that are infected with such disease, or have been exposed to such 
infection, and ordering all persons to take such precaution against 
the spreading of such disease, as the nature thereof may, in his 
judgment, render necessary or expedient, and to order that any 
premises, farm or farms where such disease exists be put in quar- 
antine, and to prescribe such regulations as he may judge necessary 
or expedient to prevent infection or contagion being communicated 
in any way from the place so quarantined, and to call upon all 
sheriffs to carry out and enforce the provisions of such proclama- 
tions, orders and regulations, and to employ such and so many 
medical and veterinary practitioners, and such other persons as he 
may from time to time deem necessary to assist him in performing 
his duties as aforesaid, and to take further action looking to the 
detention of such animals, and for the destruction of animals 
affected by such disease, and the disinfection of premises, and to 
alter and modify from time to time the terms of all such proclama 
tions, orders and regulations. 

Under this statute all the expenses incurred by the Governor ir 
carrying out the provisions of the act were to be audited by th«. 
Comptroller as extraordinary expenses of the executive department 
and paid out of any money in the treasury not otherwise apprc 
priated. 
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By chapter 306 of the Laws of 1879, entitled "An act in relation 
to infectious and contagious diseases of animals," it was enacted 
that the Grovemor, in addition to the powers conferred upon him by 
the last-mentioned statute, should have the power to cause to be 
slaughtered any animals which, by contact or cohabits^tion with 
diseased animals, might be considered or suspected to be liable to 
contract} or communicate the disease. 

The statute of 1879 also provided for the payment of the owner 
for the destruction of diseased animals belonging to him, and made 
an appropriation of $25,000 to enable the Governor to carry out the 
terms of the act. . 

By chapter 378, Laws of 1881, the Legislature of that year made 
an appropriation of the sum of $50,000 for the carrying out of the 
provisions of the acts of '1878 and 1879. 

The act of 1879 was repealed by chapter 243 of the Laws of 
1883.' 

Chapter 418 of the Laws of 1884 confers upon the Governor 
power to cause to be slaughtered animals which, by contact or 
cohabitation with diseased animals may be considered or deter- 
mined, after examination, to be liable to contract or communicate 
the disease. 

Congress, by the act of May 29, 1884, entitled "An act for the 
establishment of a bureau of animal industry, to prevent the 
exportation of diseased cattle and to provide means for the sup- 
pression of pleuro-pneumonia and other contagious diseases among 
domestic animals," enacted cA-tain provisions for the establishment 
of such bureau, the appointment of a commissioner, the prepa- 
ration of rules and regulations for the speedy and effectual sup- 
pression and . extirpation of such diseases, and further " that 
whenever the plans and methods of the commissioner should be 
accepted by any State, or such State or territory should have adopted 
the plans or methods for the suppression or extirpation of such 
diseases, and whenever the Governor of a State or other properly 
constituted authorities signify their readiness to co-operate in con- 
formity with the provisions of this act the commissioner is author- 
' ^ to expend so much of the money appropriated as may be 
jssary in investigation and disinfection and quarantine measures 
"prevent the spread of the diseases from one State or territory to 
fcher." 

^ereafter Congress made various appropriations of large sums 
-oney for the purpose of carrying out the provisions of said act. 
^ federal commissioner or bureau was appointed, prepared rules 
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and regvlaAions and the same were sent to the Governor of the 
State of New York. 

Thereafter the Legislature of the State of New York by chapter 
155 of the Laws of 1887, entitled "An act to co-operate with the 
United States in the suppression and extirpation of pleuro- 
pneumonia," enacted as follows : 

"§ 1. The Governor is hereby authorized to accept, on behalf of 
the State, the rules and regulations prepared by the commissioner 
of agjriculture, under and in pursuance of section 3 of an act of 
Congress, approved May 29, 1884^ entitled, * An act for the establish- 
ment of a bureau of animal industry, to prevent the exportation of 
diseased cattle and to provide means for the suppression and extir- 
pation of pleuro-pneumonia and other contagious diseases among 
domestic animals,'" and to co-operate with the authorities of the 
United States in the enforcement of the provisions of said 
act. 

"§ 2. The inspectors of the bureau of animal industry of the 
United States shall have the right of inspection, quarantine and 
condemnation of animals affected with any contagious, infectious 
or communicable disease, or suspected to be so affected, or that have 
been exposed to any such disease, and for these purposes are hereby 
authorized and empowered to enter upon any ground or premises. 
Said inspectors shall have the power to call on sheriffs, constables 
and peace officers to assist them in the discharge of their duties in 
carrying out the provisions of the act of Congress approved May 
29, 1884, establishing the bureau of animal industry; and it is 
hereby made the duty of sheriffs, constables and peace officers to 
assisfc said inspectors when so requested ; and said inspectors shall 
have the same powers and protection as peace officers while engaged 
in the discharge of their duties. 

"§ 3. All expenses of quarantine, condemnation of animals 
exposed to the disease, and the expenses of any and all measures 
that may be used to suppress and extirpate pleuro-pneumonia shall 
be paid by the United States, and in no case shall this State be 
liable for any damages or expenses of any kind under the provisions 
of this act.. 

" § 4. This act shall take effect immediately." 

Thereafter and on or about the 10th day of August, 1887, tl 
Governor issued an order whereby in pursuance of the authorii 
vested in him by chapter 134 of the Laws of 1878 he did prescrii 
certain regulations for the suppression of contagious diseases amo3 
domestic animals and did direct the local boards of health to rep 
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to him and at the same time to the chief inspector of the Bureau of 
Animal Industry of the United States at Washingrton, of the appear- 
ance of contagious pleuro-pndumonia, and also directed that, when 
contagious pleuro-pneumonia existed in any portion of the State of 
New York, the Bureau of Animal Industry of the United States 
shall take charge of the work of suppressing the disease, and further 
giving directions to the inspectors of said Bureau of Animal Industry 
as to the course to be followed by them ; and further that whenever 
the chief inspector of animal industry finds that contagious pleuro- 
pneumonia exists among the herds in any county of the State, and 
believes that there is danger of its spreading to other counties, 
he shall give notice of such contagion in each county by publica- 
tion, etc. 

Thereafter and on the 8th day of December, 1887, the Governor 
issifed a further order directing that whenever the chief inspector of 
the Bureau of Animal Industry shall have given notice as required 
by the executive order of August 10, 1887, of the existence of con- 
tagious pleuro-pneumonia, it shall be lawful for said chief inspector, 
in his discretion, to cause all neat cattle in said county to be 
numbered, tagged and registered, and all persons are thereupon 
prohibited, after notice given as aforesaid, from moving any such 
cattle, etc. 

Thereafter and on the 21st day of December, 1887. D. E. Salmon, 
chief of the federal bureau, gave notice by publication that con- 
tagious pleuro-pneumonia existed in the counties of New York, 
Westchester, Kings, Queens and Richmond, and enjoining all per- 
sons responsible for neat cattle not to move any cattle from one herd 
or township to another, and providing generally for the care and 
Pleasures to be taken to prevent the spread of the disease. The 
agents of the Bureau of Animal Industry attempted to enforce the 
regulations thereof and the regulations prescribed by the Governor 
in his order hereinbefore set forth, and were opposed by individuals. 
One of the persons so resisting these officers was indicted for the 
offense of resisting a public officer. A demurrer was interposed to 
the indictment, and Mr. Justice Brown, as hereinbefore stated, sus- 
led the demurrer tipon the ground generally that it did not 
jear that the proclamation required by section 1 of chapter 134 
*ihe Laws of 1878, to wit, the proclamation stating that infectious 
;ontagious diseases existed in the counties above mentioned had 
n made by the Governor, and that by reason of such omission 
acts and proceedings of the federal officers in the premises were 
~ -ranted. 
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' The questions directly submitted to me under the communication 
of Mr. Law, are as follows : 

1. Has the statute of 1878, as it applies to this disease of pleuro- 
pneumonia been superseded or repealed by the Legislature of 1887 ? 

2. Would a further proclamation by the Governor, under the 
statute of 1878, be necessary ^^ an element of due process of law in 
the extirpation of the disease, and must the inspectors be appointed 
by the Grovemor ? 

3. Would such proclamation, if it may be obtained, subject the 
State to a liability to pay damages resultant upon proceedings taken 
for the extirpation of the disease ? 

Upon these questions I respectfully submit my opinion : 

However efficacious the legislation of this State prior to the act 
of 1887, may have been for the suppression of pleuropneumonia 
actually arising within the State, when we consider the fact that 
through the State of New York pass several great railways, over 
which great numbers of cattle are transported, coming from other 
States, and that in and about the city of New York are immense 
stock yards, it will be at once suggested that all such State regula- 
tions would be practically inefficient for the prevention and extirpa- 
tion of the disease in this State, unless either the cattle breeding 
states co-operated with us in our policy or the federal government 
took the matter into its own charge with the consent of the States. 

I do not find in the act of 1887 any intent to repeal the statutes of 
the State, enacted for the suppression of the diseases of cattle, but 
only an intent to co-operate with the federal authorities and to put 
into their hands a permission to come within the limits of the State 
of New York, and to take all lawful measures therein for the sup- 
pression and extirpation of pleuro-pneimionia. 

I am therefore of the opinion upon the first question that the act 
entitled " An act to co-operate with the United States in the sup- 
pression and extirpation of pleuropneumonia,'* is to be read in con- 
nection with the previous statutes of this State, bearing upon the 
same subject and does not repeal them, except that the State 
expressly announced, by the act of 1887, that it would not be liable 
in damages for any acts done by the federal O'Uthorities in measu^- 
taken to extirpate the disease. 

I am also of the opinion that it remained within the discretion 
the Governor, after the enactment of the Statute of 1887, to c( 
tinue the enforcement of the State laws, or to take measures 
co-operate with the federal authorities. In either case, however 
think the executive was bound to fully regard and follow the ai 
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ntes of thB State in methods of procedure. Under the statute of 
1878, the Governor has power to prescribe such regulations as he 
may judge necessary or expedient to prevent infection or contagion 
being communicated in any way from the place so quarantined, and 
to employ agents to assist him in carrying out the measures of 
suppression. I think the order or proclamation issued by the 
Governor, on the 10th day of August, 1887, was a sufficient indica- 
tion of an intention on behalf of th^ State to co-operate with the 
federal authorities ; but I do not think that the federal authorities 
or any other persons were authorized to take any measures whatso- 
ever for the extirpation of the disease of pleuropneumonia within 
the counties of New York, Westchester, Kings, Queens and Kich- 
mond until the Governor had by his proclamation declared that 
such disease existed in such counties and ordered that any premises, 
farm or farms where such disease existed should be put in 
quarantine. 

Upon the second question, therefore, it is my opinion that a 
further proclamation by the Governor, under the statute of 1878, is 
necessary, as an element of due process of law, for the extirpation 
of the disease of pleuropneumonia in the counties above mentioned, 
and that it would be well for the executive in such proclamation to 
designate those persons who are charged by the federal government 
with the extirpation of such disease within this State, as the agents 
of the Governor and of this State in that behalf, and further to 
define the regulations for the sttj^pression and control of the disease, 
that have been formulated by the federal authorities and adopted 
by this State. 

Upon the third question above stated it is my opinion that the 
issuance of such a proclamation and the designation of such inspec- 
tors or agents would not subject the State to a liability to pay 
damages resulting from proceedings for the extirpation of the 
disease; for the State is chargeable with no liabiUty in such a 
case, upon well-understood principles and weU-settled authorities, 
unless it specially declares that it will be liable, and inasmuch as 
it has expressly declared by the statute of 1887 that it will in no 
. be liable for any damages or expenses of any kind under the 
visions of said act, no such liability can be established 
inst it. 

recapitulation therefore, it is my opinion that by the act of 
'^ the Legislature intended to permit the federal government to 
. its agents within this State and take necessary measures for 
"xtirpation of the disease, but that such federal authorities may 
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not proceed upon their work until all the preliminary proceedings 
defined and prescribed by the State Legislature have been complied 
with. 
I have the hono?* to be, very respectfully, your obedient servant. 

OHAELES F. TABOE, 

Attorney-General, 



Office of the Attobney-General, 
Albany, April 10, 1888. 
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Hon. Willis S. Paine, Superintendent Banking Department : 

Deab Sir." — I herewith send you my opinion upon the questions 
submitted by you for my consideration, which questions are as 
follows : 

Has the Jarvis-Conklin Mortgage Trust Company, a corporation 
formed under the laws of Kansas, the legal right to come into this 
State and open an office for the purpose of receiving deposits ; and 
can said company legally borrow money and issue its debentures as 
security therefor ? 

There is a first and preliminary question which must necessarily 
be examined before entering upon the discussion of the above 
queries, and upon the determination of which all the other questions 
depend. 

This question is concerning the legal right of the said corpora- 
tion to transact the business at home which it seeks to do here. For 
while it is conceded that a corporation may enter into any contracts 
or kind of business here, not in conflict with the positive law or 
general policy of this State, still such right depends also upon 
whether they have the power to transact the same business and 
enter into like contracts under their charter and the law of the place 
of their creation. 

I shall consider the several questions, therefore, in the order in 
which they properly come. 

First Has " The Jarvis-Conklin Mortgage lYust Company " 
power to receive deposits, borrow money and issue its debenturei 
as security therefor in Kansas ? 

Chapter 23 of the " Compiled Laws of Kansas," under the head o " 
^'Creation of Corporations," specifies the different purposes fo* 
which corporations may be formed in that State, as follows : 

^^ First. The support of public worship * * *. 

^'Thirty-eighth. The organization of loan and trust companies." 



Eepobt of the Atix)rney-General. 119 

" § 6. A charter must be prepared setting forth, first, the 
name of the cori^oration ; second, the purposes for which it was 
formed * * * » 

" § 15. Corporations shall have power to borrow money on the 
credit of the corporation, not exceeding its authorized capital stock, 
and may execute bonds or promissory notes therefor, and may 
pledge the property and income of the corporation." 

By these provisions of the Kansas statutes there appears to be 
ample provision for the formation of a corporation for the purpose 
under discussion. And a certified copy of the charter of the " Jarvis- 
Conklin Mortgage Trust Company," which appears to have been 
executed and filed in pursuance of and in conformity with these 
statutory provisions, states the purposes for which the company 
was incorporated to be, amolig others, "Second. To receive on 
deposit from individuals or corporations, money, bonds or other 
securities ; to hold and account for . the same. * * * rji^ issue 
debenture bonds hased upon securities held by it, and to sell, assign 
and transfer the same, and in its discretion to guarantee the pay- 
ment or collection of the same, xDruicipal or interest, or both." 

''Sixth. The' amount of capital stock of this corporation shall be 
one million dollars * * *." 

I find nothing in the Kansas statutes in any way restraining cor- 
porations from exercising banking powers, or any of the powers 
sought to be exercised by this company. I think it safe to assume, 
therefore, that " The Jarvis-Conklin Mortgage Trust Company " 
has the power, imder the laws of Kansas, which is the place of its 
creation, to transact the business in that State it is seeking to 
transact here. And, as before stated, unless tha transaction of that 
business is against some positive law or general policy of this 
State, it may be carried on here. (Bank of Augusta v. Earle, 13 
Peter's Eeports, 519.) 

Having arrived at this conclusion, the next proposition to be con- 
sidered is, whether or not the business sought to be carried on here 
is against the positive law or general policy of this State. 

The second question, then, will be the power to receive deposits 
.his State. 

^here are several statutory provisions bearing upon this question 
3h must be construed and interpreted in order to arrive at a 
^factory conclusion. 

'le first of these provisions is § 4, K. S., 7th ed., p. 1531, which 
ides that " no corporation created, or to be created, and not 
•-^ssly incorporated for banking purposes, shall, by any impli- 
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cation or construction, be deemed to possess the power of discount- 
ing bills, notes, or other evidences of debt, or receiving deposits, 
of buying- gold and silver, bullion or foreign coins, of buying and 
selling bills of exchange, or of issuing bills, notes, or other evi- 
dences of debt, upon loan, or for circulation as money," 

Giving this statutory provision full force and effect and constru- 
ing the word " or " in a disjunctive sense and each of the powers 
mentioned independent of the others, so that any one of the for- 
bidden powers is prohibited, without reference to whether all or any 
of them is exercised in conjunction with the others, there would be 
little doubt upon the subject, inasmuch as the receiving of deposits 
is one of the things specially interdicted. 

In reading this section carefully it appears, I think, quite plaui 
that not only does it forbid the exercise of all the prohibited 
powers by a corporation not formed for banking purposes, but also 
interdicts the exercise of any particular one of them ; and this 
interpretation is sustained by judicial authority. The New York 
Trust and Loan Company v. Helmer, 12 Hun, 35, was an action on 
two promissory notes. The answer alleged among other things that 
the plaintiff was engaged in the business of discounting commercial 
* paper ; that the notes in question were discounted in the course of 
business by the plaintiff. 

The charter of the company gave it " power to grant, bargain, 
sell, buy or receive all kinds of property, real, personal or mixed, or 
to hold the same in trust or otherwise ; to guarantee the payment, 
punctual performance and collection of promissory notes, biQs of 
exchange, contracts, bonds, accounts, claims, rents, annuities, choses 
in action * * * ^to receive upon storage, deposit or otherwise, 
merchandise, bullion, specie, plate, stocks * * * /» 

Upon demurrer to the answer the court held that the corporation 
had no right to discount notes, and Judge Daniels, who wrote the 
opinion, after citing the section of the statute in question, adds, 
" The plaintiff was not incorporated to do the business of banking, 
and for that reason, by the express terms of this provision, * * * 
it had no power to discount notes, or receive deposits." 

The exercise of one of the prohibited powers, it will be observe ^ 
was held in this case illegal, without it appearing that any of tl 
other forbidden powers were being exercised in conjunction ther< 
with. The court proceeded upon the theory that the princip 
attributes of a bank being the right to issue negotiable notes, d 
count notes and receive doposits, the exercise of all or any one 
these powers was id violation of the statute. This case was affirms 
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by the Court of Appeals and Miller, J., writing the opinion, says : 
" As the plaintiff was not authorized to conduct the business of 
banking- by its act of incorporation this provision was a restriction 
upon its charter." 

Were we to rest here there would be an end of the question and 
further discussion, in view of this express statute and these 
decisions, would be useless. 

There are other statutory provisions, however, which it is neces- 
• sary to discuss. The above decisions were rendered prior to 1880. 
In 1880 the Legislature passed an act to provide for the compilation 
and revision of the laws affecting banks, banking and trust com- 
panies. It will be well to briefly refer to this act to the end. that 
we may be informed concerning the general purpose and object 
the Legislature had in view, as it may in a measure furnish a par- 
tial guidance as to the proper interpretation and effect to be given 
to the statutes resulting from such revision and compilation. 

Section 1 authorizes the Governor to appoint a commission to 
compile and revise all statutes of the State affecting banks, banking 
and trust companies, which should be in force at the time the 
commissioners made their report. 

Section 2 provided that when the said commissioners should have 
completed the compilation and revision of the statutes as aforesaid 
they should cause a printed copy of the same to be submitted to 
the Legislature and at the same time they were directed to suggest 
to the Legislature such omissions, contradictions and other imper- 
fections as might appear in the original text, with their recommen- 
dations for amendment, either by repeal or by supplementary or 
explanatory legislation. 

Conforming to the provisions of this act commissioners were 
appointed and submitted to the Legislature their report, which 
stated that, "It is believed that the revision, as submitted, em]3races 
in comj^act and convenient form the whole body of the statutory 
laws of this State in relation to banks, banking and trust companies i 
in force at the day of this report." The revision as submitted was 
passed and is now chapter 409 of the Laws of 1882. 

'hus it appears that the intention was that the laws as thus 
tsed should contain all the law upon the subject and form a 
"nlete system. 

this act ample provision is made for the formation of banks, 
their powers, rights and duties are particularly set forth in 

-a. 

.16 
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Chapter 11 of the act of 1882, entitled "Prohibition against 
unauthorized banking" " contains provisions similar in their nature 
to the section of the Revised Statutes. For example, section 297 
jJrovides that '' no person imauthorized by law shall subscribe to or 
become a member of, or be in any way interested in any association, 
institution or company formed, or to be formed for the purpose of 
issuing notes or other evidences of debt, to be loaned or put in 
circulation as money ; nor shall any person unauthorized by law 
subscribe to or become in any way interested in any bank or fund 
created, or to be created for like purposes, or either of them." 

This provision applies to one of the attributes of a bank, viz., the 
issuing of notes, etc. 

Again section 299 provides that " no incorporated company with- 
out being authorized by law, shall employ any part of its effects, or 
be in any way interested in any fund that shall be employed for the 
purpose of receiving deposits, making discounts or issuing notes or 
other evidences of debt to be loaned or put in circulation as money." 

A comparison of these provisions with section 4, supra, shows 
that they are substantially the same, with this exception. The 
section of the Revised Statutes forbids any and all corporations 
" except those formed for banking purposes," from exercising the 
prohibited powers, and the provisions of the act of 1882 qualify 
this provision, in so far that it prohibits the exercise of those powers 
by corporations " not being authorized by law "to exercise them; 
thus creating the inference that the powers may be exercised by 
corporations authorized to exercise them, even though such corpo- 
rations were not formed for " banking purposes." 

While the distinction may not be material concerning corpora- 
tions formed under the laws of this State, as the Legislature in 
providing for the creation of such corporations has ample power to 
limit the effect of section 4 so far as it refers to them, and the 
authorization to exercise one of those powers would ipso facto be a 
cnodification of said section. Still the distinction becomes very 
material to the question in determining the rights of corporations 
formed under other States. To illustrate. Under section 4 a cor- 
poration formed under the laws of another State could exercise n< 
one of the powers mentioned unless " expressly incorporated fc 
banking purposes." Such a corporation would have to be a bane 
as recognized under the laws of this State. But a corporatioi 
although formed under the statutes of another State, which was 
expressly authorized by the law of its creation to receive deposit 
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might satisfy the requirements of the act of 1882. (§ 299.) Such a 
corporation, although not one " expressly incorporated for banking 
purposes " would nevertheless be a corporation " authorized by 
law " to receive deposits. 

The provisions of the act of 1880, supra, show plainly, I think, 
that the general intention was to revise and compile all the laws in 
reference to banking in one act. The result of such revision and 
compilation was chapter 409, supra, which was adopted and passed 
by the Legislature as containing all the laws in force up to that 
time on the subject ; and while there is authority for holding that 
the act of 1882 would have the effect of annulling all previous laws 
relating to the same subject, even though such laws are not incon- 
sistent therewith and are neither by name nor in substance con- 
tained in the new act. (Ellis v. Paige, 1 Pick., 43 ; Lyon v. Smith, 
11 Barb., 124; Matter of Southworth, 5 Hun, 55.) 

It can be stated without fear of contradiction that a statute which 
is intended to revise the whole subject treated of in a former 
statute and to be a substitute therefor, containing substantially the 
same provisions as the former statute, is a repeal of such former act. 
(People V. City of Brooklyn, 63 N. Y., 605 ; Heckman v. Pinkney, 81 
N. T., 211 ; Farr v. Harace, 30 Vt., 344.) 

Notwithstanding the fact, therefore, that in two late cases decided 
long since the passage of the act of 1882 (32 Hun, 272 and 44 id. 
145), the Supreme Court has incidentally referred to section 4 as 
still in force, nevertheless I have no hesitation in stating it as my 
opinion, that it was annulled in so far, at least, as the matter now 
under consideration is concerned, by the act of 1882. 

Having concluded that section 4 of the Revised Statutes, supra, 

has no application, the section that must next be considered is 

section 299 of the act of 1882, which forbids a corporation from 

receiving deposits unless authorized by law. The first question 

which arises under this section is, what is meant by " authorized by 

law." Does it mean the laws of this State only? Or will the 

requirements be satisfied if the corporation is authorized by the 

law of the place of its creation ? We have already seen that as a 

leral rule a corporation which is authorized by the law of the 

te under which it is created to transact any paiticular kind of 

iness in that State, may come into this State and transact the 

.e business, unless the transaction of such business is against 

positive law or general policy of this State. And here it is 

ssary to consider section 304 of the laws of 1882, which pro- 

=« that " this chapter shall not be construed as to authorize or 
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permit any corporation created by the laws of any other state or 
country, to keep any office for the purpose of recqivin^ deposits or 
discounting notes or bills, or issuing* any evidence of debt to be 
loaned or put in circulation as money, within this State." 

Inasmuch ^s the inference may be strongly drawn from this sec- 
tion that it is against the positive law and general policy of the 
State to permit any foreign corporations to receive deposits in this 
State it will be well to briefly examine the origin and history of this 
section in order to more readily understand what really is intended 
by it. 

This provision is an exact transcript of section 2 of chapter 20 of 
the Laws of 1837. 

In 1804 the Legislature passed what is known as " a restraining 
act." It enacted that from and after the passage of that act no per- 
son unauthorized by law should subscribe to or become a member 
of any association, institution or company for the piupose of issuing 
notes, receiving deposits, making discounts or transacting any other 
business which incorporated banks may or do transact by virtue of 
their respective acts of incorporation ; and a penalty of $1,000 was 
prescribed for any violation of the act. 

Previous to this time banking corporations were formed by 
special act of the Legislature and continued to* be so formed until 
the passage of the act of 1838. 

This restraining act together with others subsequently passed was 
for the purpose of confining the privileges of banking to these 
special corporations and giving them a monopoly of that business. 

In 1837 the Legislature thought proper to remove these restric- 
tions so far as individuals and associations not incorporated were 
concerned and passed chapter 20 of the Laws of 1837 for that 
purpose. 

So that section 304 was originally a portion of an act removing 
restraints from banking powers and was inserted rather as a safety 
clause than as any additional restraint or declaration of general 
policy ; for at this time, it will be remembered, the general policy 
of the State was to prohibit all persons and corporations, not 
expressly formed for the piu-pose, from exercising any one of tl 
powers commonly known as banking powers. And although by tl 
act of 1837 there was a relaxation of this policy, so far as individua 
and unincorporated companies were cpncerned, the policy was sti 
retained in reference to all corporations. 

The section was simply a declaration of the legislative constructi 
of the other portions of the act and declared that " the act shall r 
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be so construed " as to permit foreign corporations to keef> an office 
for the purpose of receiving deposits in this State ; and the section 
as copied in the revision of the banking laws holds the same rela- 
tion to those laws that it held to the general banking system of the 
State when first passed. 

The effect of the section is confined to the chapter in which it 
occurs. It changes the word " act," as originally used, to " chapter," 
and in the revision instead of saying that nothing in this act shall 
be construed to authorize forei^h corporations to receive deposits 
in this State, says nothing in this " chapter" shall be so construed, 
etc. So the section is still simply a safety clause and does not, in . 
my opinion, declare or establish any general policy. 

Chapter 9* of the banking laws (act of 1882, chap. 409, sec. 219), 
is entitled "Moneyed corporations other than banks, institutions 
for savings and insurance companies." It provides that "every 
trust, loan, mortgage security, guarantee or indemnity company, or 
association, and every corporation having the power and receiving 
money on deposit, existing or incorporated under any law of this 
State, or any corporation or association not incorporated under the 
laws of this State which receives deposits of money or assumes 
obligations in this State (other than banks, institutions for savings 
and insurance companies) sliall semi-annually make a full report in 
writing of the affairs and conditions of such corporation * 'J' * 
to the Superintendent of the Banking Department * * * » 

Section 224 of said chapter further provides that " Every corpora- 
tion, whether chartered by this State, or any other State or country, 
engaged in receiving deposits or money in trust in this State 

* * * shall within six months from the passage of this act, and 
from time to time thereafter, if n->ed be, transfer and assign to the 
said superintendent registered public stocks of the United States, 
or of the State of New York * * * to the amount in value 

* * * of ten per cent on the paid up capital stock of said cor- 
poration, now, or at any time hereafter, but not less, in any case, 
than fifty thousand dollars * * * /' 

And section 226, same chapter, provides that " in case any corpora- 
X doing business in this State, not chartered under the authority 
bhis State, shall refuse or neglect to make the deposit with the 
1 superintendent hereinbefore required, the fact shall be reported 
the said superintendent to the Attorney-General * * * » 
'though these seetions contain no direct authority they certainly 
template by the strongest kind of inference that foreign corpora- 
~ may receive deposits in this State, and inasmuch as section 4 
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of the Revised Statutes, above referred to, has been superseded 
and in view of the limited application, origin and general purposes 
of section 304 of the act of 1882, hereinbefore discussed, I am 
inchned to the opinion that it is sniBcient, nnder the requirements 
of section 299, supra,, for a corporation, that it be authorized by the 
law of the place of its domicile to receive deposits, in order that it 
may do the same here, provided it complies with the present con- 
ditions and deposits the required amount of securities with the 
bankuig department, which I am. informed the Jarvis-Conklin 
Mortgage Trust Comiiany has done. 

• The power of trust companies to borrow money, which is the 
next question in order, was discussed at length in the case of 
Curtis V. Leavitt (15 N. Y., 57 to 63), and it was there held that the 
power to boiTow money was an incidental and auxiliary power 
belonging to corporations, and that the exercise of such a power 
was not contrary to any law or the general policy of the State. In 
view of this case, I do not deem it necessary to discuss this question 
any further, but wiU simply state that in the c^^e of Curtis v. 
Leavitt, snpra, it is stated that a general deposit in a bank is in 
exact legal result a loan. 

From tills statement it might be inferred that the admission or 
determination of the right to borrow carried with it necessarily the 
right to receive deposits. There is, however, a recognized and well- 
detined distinction between a deposit and borrowing. (Paine v. 
GaMiner, 29 N. Y., 146.) 

The next and only remaining question, viz., the legal right of the 
company to issue its b(Hids or debentures, depends upon the extent 
and interpretation of the restraining laws, and also upon the form 
of the instrument. 

Chapter 5 bf the act of 1882, sections 70 to 124, inclusive, author- 
izes haiikiwj corporations, i. e., corporations formed pursuant to the 
provisions of chapter 4 of said act, to issue its notes to circulate as 
money. 

Without citing the provisions of these sections in detail, it will 
be sufficient to state that the main features of them are that the 
Superintendent of the Banking Department issues notes to a cf 
tain amount upon the application of a banking corporation, ai 
delivers tlicm to such corporation to be used and circulated ; 
money. But before they can be issued ample provision is made fc 
their redemption, and the superintendent is required to exact fro] 
banks requmug such notes before they are issued, a deposit wit 
him of an equal amount in value of interest bearing stocks of I ' 
State of New York or the United States., 
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There are various other and minute provisiojas of the act for the 
purpose of insuring the value of these notes, dollar for dollar. 

This is the only* manner now authorized by law by which notes or 
bills may be put in circulation by private parties or corporations to 
be circulated as money. These bills or notes are required by sec- 
tion 117, as amended by chapter 564 of the Laws of 1886, to be 
made payable to bearer on demand and without interest. 

I will state here that all these provisions relate to banking cor- 
porations and individual bankers only, and no other corporations of 
any kind are authorized to issue such bills. And the restraining: 
acts were enacted for the purpose of prohibiting the issuing of such 
bills and notes by any other than banking corporations. The issu- 
ing of these notes is therefore a privilege or franchise which may be 
exercised by banks or individual bankers only. 

This brings us again to a consideration of sections 297, 299 and 
302 of the act of 1882, which, as before stated, constitute the 
restraining acts against unauthorized banking. Inasmuch as these 
sections have already been quoted at length, it is unnecessary to 
set them out again. 

These provisions are copied from chapter 20, title 20, part 1 of 
the Kevised Statutes and probably take the place of such portion of 
the Revised Statutes. Although there appear to have been no 
adjudications upon the point imder consideration since the 
revision, still such revision has not changed the interpretations 
which the courts have previously placed upon such provisions. AnjJ 
adjudicated cases, upon the extent and interpretation of such pro- 
visions, may still be referred to as authority. (7 Hill, 79; 24 Wend., 
45, 46.) 

I think, therefore, the question may be determined by a brief 
review of the decisions of the courts. 

It will be observed that the bills or notes must be issued "for the 
purpose of loaning them or putting them in circulation as money." 

Safford v. Wyckoff (4 Hill, 442) was an action on a bill of 
exchange drawn by the defendant as president of the Farmers' 
Bank of Seneca county. The biU purported to be drawn by the 

ik payable to Dodge and indorsed by him to plaintiff. Walworth, 
held that the bill was valid and might be recovered upon 
ess issued to be loaned or circulated as money. - 
ew York Life Insurance and Trust Company v. Beebe, 7 N. Y., 

:. The defendant Beebe in order to raise money executed a 
•tgage to plaintiff. Plaintiff gave him twenty-five per cent in 
' and execute to him the remainder in certificates of deposit 
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payajble in twenty years with four and one-half per cent. The court 
held these certificates void upon the ground that they were evi- 
dences of debt issued to be loaiied and said, "The certificate in 
question was clearly an evidence of debt. By it the company bound 
themselves to pay interest semi-annually and at the end of twenty 
years to pay the principal. If it was issued on a loan it was mani- 
festly in violation of both the statutes referred to." 

The cases of Swift v: Beers, 3 Denio, 70, and Chilicothe v. Dodge, 
held certain promissory notes issued by banks void, such banks 
being forbidden by statute to issue time bills. To the same effect 
is the case of Leavitt v. Palmer, etc., 3 N. Y., 19. 

There are many other cases of the same import and all the cases 
holding notes or bonds issued by moneyed corporations void are 
where such notes, bills or bonds were issued to be loaned or circu- 
lated as money. • 

The general rule is well established that a corporation has power 
to do acts out of the teiritorial jurisdiction of the State by which, it 
was created, unless expressly restrained by its charter or the laws 
of the country in which it may attempt to act, and such restriction 
will not be presumed but must be shown. (Bank of Augusta v. 
Earl, supra ; Tombigbee Railroad Company v. Kneeland, 4 How. 
U. S., 16.) 

The Jarvis-Conklin Company appears to have' power by its 
charter to issue its bonds. The only law against its issuing them 
bere is that they shall not be issued to be loaned or circulated as 
money. 

In the case of Barry v. Merchants' Exchange Company, in Sand- 
ford's Chancery Reports at page 312, the point wus raised that cer- 
tain bonds issued by the company with coupons attached were 
invalid as having been issued contrary to the restraining acts. In 
disx)6sing of the point the chancellor said : " They were things in 
action, assignable at law, according to our decisions, by mere 
delivery but not negotiable. They were not issued for the purpose 
of loaning them, but on the contrary for the purpose of borrowing 
money. They were not capable of being put in circulation as 
money or suitable for that purpose * * * "" The restrai 
ing law is a penal act and is to be construed strictly. There is r 
evidence of an intent to circulate these bonds as money. 

It is not against the policy 6i our law that trust compani< 
should issue debentures. This is evidenced by the act of 18f 
which is a general act for the incorporation of trust companie 
The act gives the right to all citizens to exercise the powers there 
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mentioned upon compliance with the conditions of the act; and 
among the powers mentioned in said act appear to be the power 
" to purchase, invest in and sell stocks and mortgages and other 
securities; and when moneys or securities for moneys are bor- 
rowed or received on deposit, or for investment, the bonds or 
obligation of the company may be given therefor * * .* /» 
(Sub. 11, § 21.) 

This power is expressly declared, however, not to include the 
power to issue bills to circulate as money. 

I think, therefore, that the Jarvis-Conklin Mortgage Trust Com- 
pany may issue its bonds in this State. The question of form of 
the instrument issued, however, is a very material one, for while 
there may be no actual intention that they should circulate as 
money, the general weight of authority seems to be that if they are 
of such a form as to be capable of being so circidated they come 
within the evU provided against by the prohibitory statutes. 

The general form of the body of the " savings bond " proposed to 
be issued, is very similar to an ordinary bank note circulated by 
banking institutions. It is engraved. The paper is similar. It 
has vigAettes and other devices which are usual upon bank notes 
issued as a circulating medium. It is payable to bearer. It does 
not contain the seal of the corporation, and is negotiable and passes 
by delivery. It is true there are coupons attached, and the instru- 
ment is not payable on demand. These coupons may be easily 
detached, and the end called " advice slip " may also be detached, 
which would leave the " savings bond," so called, but miscalled, for 
it is not a bond at all, almost identical with a bank note. It is 
simply a promissory note made in imitation of bank notes. 
(Attorney-General v. The Life and Fire Insurance Company, 9 
Paige, 470.) 

In addition to this, the instrument is not of the kind or nature 

authorized to be issued by the charter of the company, at the place 

of its domicile. The charter authorizes it to issue "debenture 

bonds," and does not authorize it to issue promissory notes ; and 

under the rule laid down in the case of the Bank of Augusta, 13 

3rs, supra, " that a corporation can make no contracts and do no 

either within or without the State which creates it, except such 

jre authorized by its charter," the issuing of this form of an 

rument is without authority. It is for these reasons, I think, 

3tionable., 

m of the opinion, therefore, that the Jarvis-Conklin Mortgage 
' Company may receive deposits and borrow money in this 

17 
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State, and issue its bonds as security therefor, but that the form of 
the proposed instrument is objectionable, aud within the restrain- 
ing acts, and that the person issuing them in this State would be 
liable to the penalty of $1,000 prescribed by the statute. 

Very respectfully, your obedient servant. 

CHAS. F. TABOR, 

A ttorney- General, 

Office of the Attorney-General, (^ 
Albany, 3Iay 12, 1888. ) 

Hon. David B. Hill, Governor : 

Dear Sir. — I have at your request examined the question as to 
the power of the Governor to fill vacancies existing in the office of 
quarantine commissioner, which vacancies in fact occurred during 
the session of the Senate, one of which occurred by death and the 
other by removal from office, and both of which were attempted to 
be filled by the Governor during the session of the Senate, but by 
reason of the failure of the Senate to act upon the nominaticjns of 
the Governor, the vacancies still exist. 

The office of quarantine commissioner, as it now exists, was 
created by an act of the Legislature, entitled "An act establishing a 
quarantine and defining the qualifications, duties and powers of 
the health officer of the harbor and port of New York," being chap- 
ter 358 of the Laws of 1863. 

By section 54 of this act, the Governor was required to nominate 
and, by and with the advice and consent of the Senate, to appoint 
three discreet persons, citizens of the State and residents of the 
metropolitan police district, as commissioners of quarantine for the 
purposes of that act, who should hold their offices for three years 
and until their successors should be appointed and qualify. 

He is further required by this section every three years there- 
after, and as often as vacancies shall occur, by reason of death, 
resiguafio7i, msanity or removal from the district, to appoint by and 
with the advice and consent of the Senate, citizens as aforesaid 
who shall reside in said district, to fill the places of those commit 
sioners whose terms shall expire or become vacant, and the person, 
so appointed shall hold their offices for three years and until thei 
successors shall be appointed and qualify. 

By chapter 751 of the Laws of 18()6, section 1, the commissionei 
of quarantine, in conjunction with the mayors of the cities < 
New York and Brooklyn, were constituted a hoard of eommissione 
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to perform the duties and exercise the powers imposed and conferred 
by this act. among which was the erection on the west bank, in the 
lower bay of New York, a suitable structure, with necessary docks, 
etc., for use as a hospital, etc. 

By section 1 of this act, it was further provided that, " in case of 
the death, removal or resignation of either of the commissioners of 
quarantine, the Governor shall fill the vacancy" 

It will be seen that this section changes, not only the manner of the 
filling of vacancies, but the cases in which they shall be filled. The 
Governor is now, by this act, " required to fill the vacancies," but 
not in case of a vacancy occasioned by " insanity or removal from 
the said district," as provided by the act of 1863. 

It is a familiar rule in the construction of statutes that a subse- 
quent act, making a different provision on the same subject, is not 
to be construed as an explanatory act, but an implied repeal of the 
former, if the latter be incompatible with the former, and the pre- 
sumption in such cases is that the Legislature intended to change 
the law. (Potter's Dwarris on Statutes, Notes, page 156, and cases 
cited.) 

By chapter 543 of the Laws of 1867, section 13, so much of this act 
of 1866 as was inconsistent with the provisions of the latter act was 
repealed, but nothing in this latter act touches the question of 
appointment of commissioners, or provides for filling vacancies in 
that office. 

By chapter 643 of the Laws of 1873, being the annual appropria- 
tion act, the Legislature abolished " the board of commissioners 
constituted by chapter 751 of the Laws of 1866," which board, as 
we have seen, was constituted in a special manner, for a special 
purpose. 

But I can find nowhere any repeal of the act of 1866, so far as it 
provides for the filling of vacancies in the office of quarantine com- 
missioner, caused by death, removal or resignation. 

I am of the opinion, therefore, that it is the duty of the Governor 
to fill any vacancy in this office, occasioned as aforesaid, without 
regard to the Senate or whether it is in session or not. 

But, if I am wrong in this construction as to the effect of the law 
of 1866, 1 think there can be no doubt as to the power of the Gov- 
ernor to fill, during the recess of the Senate, vacancies in the office 
»f quarantine commissioner, occasioned by death or removal from 
office. 

By the Constitution the Governor is charged with the faithful 

3Cution of the laws, and by the same instrument the Legislature 
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may declare the cases in which any oflSice shall be deemed vacant, 
when no provision is made for that purj)ose in the Constitution; 
and it is further declared that " the Legislature shall provide for 
filling vacancies in office." (Section 5, article 10.) 

By section 4, article 1, title 6, chapter 5 of part 1, of the 
Revised Statutes, it is provided that every officer, the mode of whose 
appointment is not prescribed by the Constitution or by law, shall 
be nominated by the Governor and appointed by him, with the con- 
sent of the Senate. 

There is authority for holding that this section applies as well to 
vacancies as to the original appointment. (See People v. Woodruff, 
32 N. T., 366, 367.) 

By section 42, article 4, same chapter, it is provided that " the 
Governor may supply all vacancies that may happen during the 
recess of the Senate in any office to which an appointment shall 
have been made by the Governor, with the consent of the Senate, 
* * * by granting commissions which shall expire at the end of 
twenty days from the commencement of the next meeting of the 
Senate." 

It is quite apparent, from these provisions of the Constitution, 
that the Governor, in the first instance, is charged with the duty of 
enforcing the law ; but no such duty rests upon the Senate. The 
duty which is imposed upon this body is the one included in the 
provision that the Legislature " shall provide for filling vacancies in 
office," i, e., it should provide laws which shall accomplish this pur- 
pose. The presumption is that it has so provided. In order that 
the Governor may be able to execute the law'and enforce its pro- 
visions, the officers specially charged with the duties thereof mus.t 
be appointed, and vacancies occurring must be filled ; in order that 
there shall be no interregnum, it has been wisely provided by law 
that the Governor shall have the power of appointment while the 
Senate is not in session, and its advice and consent can not be obtained. 
Offices without officers would be anomalous. Every intendment is 
in favor of the right of some one to fill every vacaiicy occurring ; 
and whatever may be the fact, in the absence of evidence the pre- 
sumption would be that, if the Senate had failed to co-operate with 
the appointing power, by giving its consent to a nomination duly 
made to it while in session, the failure occurred by oversight or 
neglect, and not by a willful refusal to act at all. 

I think, therefore, that the intendment should obtain that a 
vacancy still existing at the expiration of the session of the Senate 
the power to fill it must exist in the executive, who is charged with 
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the enforcement of the law to which the office relates. The power 
of the Governor to fill a vacancy happening during a session of the 
Senate would be as undoubted as the power to fill one during a 
recess, were it not for the peculiar language of sectio ^^ 42, supra : 
"The Governor may supply all vacancies that happen during a 
recess of the Senate." It has been contended that the power is 
limited to a vacancy happening during a recess ; i. e., a vacancy not 
occurring until the recess. In view of the Constitution, and of the 
necessity existing for the filling of vacancies, in order that the 
laws may be executed, this consti-uction of the above statute is 
altogether too narrow. The power to fill is limited to the recess, 
without regard to when the vacancy may happen. 

This construction has obtained for more than fifty years in the 
federal government. By article 2, section 2, subdivision 3 of the 
United States Constitution, it is provided : " The President shall 
have power to fill up all vacancies that may happen during the 
recess of the Senate, by granting commissions which shall expire 
at the end of the next session." 

It will be seen that section 42, supra, is a mere paraphrase of this 
section of the federal Constitution. 

In giving construction to this language in the federal Constitution, 
William Wirt, Attorney-General of the United States, as early as 
1823, said: "The substantial purpose of the Constitution was to 
keep these offices filled; and powers adequate to. this purpose were 
intended to be conveyed. But if the President shall not have the 
power to fill a vacancy thus circumstanced, the powers are inade- 
quate to the purpose, and the substance of the Constitution will be 
sacrificed to a dubious construction of its letter. Put the case of a 
vacancy occurring in an office, held in a distant part of the country, 
on the last day of the Senate's session. Before the vacancy is made 
known to the President, the Senate rises. The office may be an 
important one ; the vacancy may paralyze a whole line of action in 
some essential branch of our internal police ; the public interests 
may imperiously demand that it shall be immediately filled. But 
the vacancy happened to occur during the Session of the Senate ; 
id if the President's power is to be limited to such vacancies only 
3 happen to occur during the recess of the Senate, the vacancy in 
e case put must continue, however ruinous the consequences may 
) to the public. It would seem to me to be highly desirable to 
oid a construction which would produce effects so extensively per- 
'-^ious, if it can be done with a just respect to the language of the 
nstitution. . Now, if we interpret the word "happen" as being 
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merely equivalent to "happen to exist" (as I think we may 
legitimately do), then all vacancies which, from any casualty, happen 
to exist at a time when the Senate can not be consulted as to filling 
them, may be temporarily filled by the President ; and the whole 
purpose of the Constitution is completely accomplished. * * * In 
reason, it seems to me' perfectly immaterial when the vacancy first 
arose ; for whether it arose during- the session of the Senate, or 
during their recess, it equally requires to be filled. * * * This 
seems to me the only construction of the Constitution which is 
compatible with its spirit, reason and purpose ; while at the same 
time it offers no violence to its language. And these, I think, are 
the governing points to which all sound construction looks." (Vol. 
1, Opinions Attorneys-General of the United States, page 476.) 

This construction was followed by Attorney-General H. S. Legare 
in a case where a session of the Senate had intervened between the 
vacancy and the appointment. (Vol. 3, id., page 673). 

It was also followed by Attorney-General J. Y. Mason, where the 
vacancy occurred by expiration of term during the session of the 
Senate, and that body neglected to confirm a nomination of the 
President to fill it. (Vol. 4, id., page 523.) 

jTo the same effect is the opinion of Attorney-General Edward 
Bates in 1862. (Vol. 10, id., page 356.) 

So, also, opinion of Attorney-General James Speed, Vol. 11, id., 
page 179, and of Attorney-General Henry Stanbury, Vol. 12, id., 
page 32. 

To the same effect is also the opinion of Attorney-General 
William M. Evarts. (Vol. 12, id., page 449.) 

Upon precedent, then, the question seems to be settled that a 
vacancy in an ofiice, under our Constitution and statutes, may be 
filled by the Governor, during a recess of the Senate, without regard 
to the question of the time when it happened. 

I have the honor to be, very respectfully, etc. 

CHAS. F. TABOE, 

A ttorney- General, 

Office of the Attorney-General,) 

Albany, May 23, 1888. 3 

To the Governor: 

I have the honor to acknowledge the receipt, by reference from 
your office, of various papers bearing upon an alleged usurpation or 
unlawful use of official powers by the superintendent of police of 
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the city of Buflfalo, in and about the summary arrest and search by 
the poKce.of the city of Buffalo, in March last, under his orders, 
of a large number of Italians, upon a geneial susi>icion that they 
were carrying concealed weapons. 

It seems that complaint was made by the parties alleged to be 
injured to the Italian minister in this country, and that by him the 
matter was laid before the State Department at Washington, and 
by such department has been referred to you. 

I do not deem it necessary to here make any elaborate recital of 
the laws bearing upon the question of arrest, nor to define the 
rights of personal exemption from search. It is sufficient to say 
that, under the Code of Criminal Proceduie, section 177, "A peace 
officer is not allowed to atrest a person without a wanant, except 
for a crime committed or attempted in the presence of such officer, 
or when the person arrested has committed a felony, although not 
in the presence of the officer, or when a felony has in fact been 
committed and the officer has reasonable cause for believing the 
person to be arrested to have committed it." 

As to the matter of search, it is a well understood rule of law that 
individuals shall not be searched, as to their person or premises, 
virithout warrant, except in the following cases, specified in the Code 
of Criminal Procedure : 

" § 514. The person and premises of every one who has been con- 
victed and adjudged an habitual criminal shall be Uable at all 
times to search and examination by anj'^ magistrate, constable, sheriff 
or other officer, with or without warrant ; " and also : 

" § 813. When a person charged with a felony is supposed by the 
magistrate before whom he is brought to have upon his person a 
dangerous weapon or anything which may be used as evidence of 
the commission of the offense, the magistrate may direct him to be 
searched in his presence, and the weapon or other thing to be 
retained, subject to his order or to the order of the court in which 
the defendant may be tried." 

And by article 4 of the Constitution of the United States it is pro- 
vided that the right of the people to be secure in their persons, houses, 

3., against unreasonable searches and seizures shall not be violated ; 

d no warrants shall issue but upon probable cause supported by 

th or affirmation, and particularly describing the place to be 

irched and the persons or things to be seized. 

And by section 6 of article 1 of the Constitution of this State, it is 
mded . that " No person shall be deprived of life, liberty or 
*T>erty without due process of law." 
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And by the provisions of the treaty of 1871, between the United 
States and Italy it is declared in substance that the citizens of each 
of the hiffh contractiii^ parties shall receive m the States and 
territories of the other the most constant protection and security 
of their persons and property, and shall enjoy in this respect the 
same rights and privileges as are or shall be granted to the natives, 
on their submitting themselves to the conditions imposed upon the 
natives, and they shall have free access to the courts of justice 
in order to defend and maintain their rights, without any other con- 
ditions than such as imposed upon the natives, and they shall have 
full opportunity to be present at all decisions and sentences of the 
tribunals in all cases which may concern them, and likewise at the 
taking of all examinations and evidences ^which may be exhibited on 
said trial. 

It is apparent therefore, that both by treaty and by Constitution 
and statutory laws, all such persons domiciled in this State are 
emtitled to protection and are secured in their personal rights. 

As was said by Mr. Marcy to the American minister at Vienna: 
"All that we can demand of Austria, and this we can demand as a 
right, is that in all proceedings against American citizens for offenses 
committed within her jurisdiction, she should give them the full and 
fair benefit of her system and deal with them as she does with her 
own subjects or those of other foreign powers." 

It has not, however, been shown, nor is it claimed as I understand 
it, that these persons in question have been refused any rights 
which are afforded in a similar case to natives. It. is not claimed 
that the courts are not open and free. It must, I think, be pre- 
sumed that ample redress can there be obtained for any violation of 
their rights. If it shall be hereafter demonstrated that the courts 
or other duly constituted authorities are powerless to afford redress, 
or shall be found to be indifferent to the claims, properly made, for 
such redress, then the matter may assume an international character 
and call for international interference. 

But I am not aware of any provision of law, statutory or consti- 
tutional, which authorizes the executive of this State to interfera in 
such a matter. 

I have assumed that the acts of the police authorities of the cit. 
of Buffalo, in the matter charged, were without authority of la>^ 
and it is therefore clear upon that assumption that every one of the 
persons who were arrested and searched, and whose premises wer< 
searched, has a perfect remedy at law by civil action for assau' 
against the officers who were guilty of interference with their righ 
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and persons, and each pf such officers, so acting and concerned, 
was guilty of a criminal assault ; and if the superintendent of police 
of the city of Buffalo has been guilty of a gross Yiolati6n of his 
duties in this matter, he is, under the provisions of chapter 359 of 
the Laws of 1883, entitled "An act to amend chapter 436 of the 
Laws of 1880, entitled 'An act to establish a police department 
in the city of Buffalo, and to provide for the government thereof,' ** 
subject to be removed at the pleasure of the board of police of such 
city, and said board of police are, under this statute, themselves 
subject to removal by the superior court of the city of Buffalo in a 
proper case. 

It appears from the papers which are presented that this matter 
has once been submitted to the municipal authorities of the city 
of Buffalo for action by yourself. Having done this, I think you 
have fully performed your constitutional and statutory duty in the 
premises, and I am unable to suggest that any further action should 
be taken by you. 

I have the honor to be very respectfully. 

CHAS. F. TABOE, 

A ttorney- General. 

" Office of the Attorney-General, | , 

Albany, June 26, 1888. ) 

Hoi^ Edward Wemple, Gomptroller : 

Dear Sir. — I have received your communication of the twenty- 
sixth inst., requesting my opinion as to the validity of the tax 
sales under the following facts : 

Township 20, great tract J, Macomb's purchase, town of Brandon, 
Franklin county, was sold by the Comptroller at the tax sale of 1877 
as one unallotted pai-cel for taxes of 1866 to 1869, inclusive r and also 
was sold at the tax sale of 1881, by lot ntimj^ers, for taxes of 1870 to 
1876, inclusive. 

The defects or irregularities appear : 

First That the unpaid non-resident taxes of 1869 on lands in the 
_ of Brandon, including those in said township, were returned 
he Comptroller for collection as resident taxes. 
econd. That all of said township as one parcel was, during each 
"jhe years 1866 to 1871, inclusive, assessed as non-resident lands, 
jreas 100 acres thereof were then owned and occupied by Daniel 
Jough, and could then have been assessed to him as resident 

18 
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Third. That said township, though allotted in 1869, and could 
thereafter have been assessed by lot numbers, was assessed in 1870 
as one parcel, and the taxes levied on such assessment were rejected 
by the Comptroller and not allowed. That said township was then, 
in 1871, agfain assessed a^ one parcel, and the taxes levied thereon, 
together with the said rejected taxes of 1870, which were returned 
against said township on account of unpaid taxes for 1871, were 
rejected by the Comptroller. 

That said township was again, in 1872, assessed as one parcel by 
the assessors of the town of Brandon, but not carried out on the 
roll, and the supervisor, George W. Fletcher, without any authority, 
erased such assessment on the roll for that year, and himself sub- 
stituted, in lieu thereof, an assessment by lot numbers, giving to 
each lot a uniform value of eighty cents per acre, though parts of 
the lots were worth twice or treble as much as others, and the taxes 
levied upon such assessment made by the supervisor, together with 
the rejected taxes of 1870 and 1871, relevied thereon, were among 
the taxes returned to the Comptroller, for which the lands in ques- 
tion were sold by the Comptroller at the 1881 tax sale. 

The State purchased at said sales. 

I beg leave to submit the following as my opinion thereon : 

The above mentioned sales were made for taxes which accrued and 
were levied and unpaid "f or the years from 1866 to 1876, inclusive. 

The admitted irregularities in assessing the property, levying the 
taxes and making return to the Comptroller, relate only \x» the 
assessment, etc., in the years 1866 to 1872, iaclusive, so that I 
assume there was no irregularity in assessing the property and 
levying the taxes during the years from 1873 to 1876, inclusive, 
which taxes constitute a part of the ta^es for the non-payment of 
which the property was sold in 1881. 

The first question which suggests itself to my mind, therefore, is, 
whether the selling of property for non-payment of several years* 
taxes is valid, if the tax for some of the years was improperly levied j or 
in other words, whether conceding that the assessment for the years 
1870 and 1871 was void, can the sale of 1881 still be upheld as valid 
upon the ground that the taxes for the subsequent four years werv 
regularly and properly levied. 

If it be determined that the sale is invalid, if the taxes for ani 
one of the years for which the sale was made, is invalid, it will be 
only necessary to show that the taxes were not legally assessed o: 
imposed for any particular year of each of the above periods. Tha 
is to say, if the taxes were not properly assessed for either of th 
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years from 1866 to 1869 inclusive, the tax sale of 1877 is invalid, and 
if the taxes were improperly assessed for any one year from 1870 to 
1876 inclusive, the tax sale of 1881 is also invalid. 

This question has twice been before the courts, once before the 
General Term, where the controversy arose under chapter 68 of the 
Laws of 1880, an act relating to the collection of taxes in Saratoga. 
The coui*t held thaft lands sold at one sale for non-payment of taxes 
of two yeai's, the taxes for one of the years being iUegal, the sale 
shotdd be set aside and the owner should not be required, as a con- 
dition of rftlief, to pay the taxes of the years which were invalid. 
(Smith V. Cramer, 14 N. Y. Weekly Dig., 107.) 

And in a late case in the Court of Appeals, where the question 
was squarely up under the same statute, that the proceedings in 
question were had, the court held that where the Comptroller has 
in his hands unpaid reported taxes for a number of years upon 
pieces of land some of which are legal and some invalid, he may not 
enforce the payment of the illegal taxes by taking proceedings to 
collect the legal ones, and that a sale of the land for the taxes 
of a number of years, one or more of which is illegal and void, 
is an excess of jurisdiction and void. (People v. Hagadorn, 104 
N. ¥., 316.) 

In view of these decisions, I do not deem it necessary to discuss 
the provisions of ijie statutes, inasmuch as such decisions are 
directly in point and are decisive of the question. 

It only remains, therefore, to determine whether either of the sales 
had was invalid, by reason of a failure to comply strictly with the 
provisions of the statute, or whether the taxes for either of the years 
from 1866 to 1869, inclusive, or from 1870 to 1876, inclusive, were 
void. 

In reference to the sale, the statute provides that the " Comptroller 
shall commence the sale of such lands, and shall continue the same 
from day to day, until ,90 much of each parcel shall be sold as will 
be sufficient to pay all the taxes due thereon for the years for the 
taxes of which said sale shall be made, with the interest and charges 
thereon * * * » 

hile the section apparently contemplates that only a portion of 

^ parcel should be sold, and it appears that in this instance, the 

aptroller sold the whole as one plot ; still it does not appear by 

papers before me that more of each parcel was sold than was 

cient to pay the taxes due thereon. 

lan not, therefore, from the evidence I have before me, determine 
her or not the sale for this reason was irregular. 
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Conoeming the irregularity in levying the tax, it appears that 
the taxes for the year 1869 were returned to the Comptroller 
for collection as resident taxes. This was, of course, improper; 
but inasmuch as the proceedings imder the Laws of 1855, for the 
collection of taxes by the Comptroller are the same, whether the land 
be resident or non-resident, this iri'egularity may perhaps be over- 
looked, as not affecting or prejudicing the rights of the owner of 
the property. 

In the years 1866 to 1871 inclurive, the property was all assessed 
as one tract of non-resident land, when as matter of fact, a consider- 
able portion of it was owned and occupied by one Daniel S. Hough, 
and could have been legally assessed to him as resident lands. 

Section 13 of article 2, chapter 13 of part 1 of the Eevised 
Statutes (7th ed., p. 991) prescribes with great particularity the 
mode of assessing lands, and provides that "if the land to be 
assessed be a tract which is not subdivided, or if its subdivisions 
can not be ascertained by the assessors they shall proceed as 
follows: 

'• 1. They shall enter in their roll the name or boundaries thereof, 
as above directed, and certify in the roll that such tract is not sub- 
divided, or that they can not obtain correct information of the sub- 
divisions, as the case may be. 

" 2. They shall set down in the proper column the quantity and 
valuation, as above directed. 

" 3. If the quantity to be assessed be the whole tract, such a 
description by its name or boundaries will be sufficient, but if a 
part only is liable to taxation, that part or the part not liable must 
be particularly described. 

"4. If any part of such tract be settled and occupied by a 
resident of the town or ward, the assessors shall except such part 
from their assessment of the whole tract, and shall assess it as 
other occupied lands are assessed; and if they can not otherwise 
designate such parts, they shall notify the supervisor of the town, 
who shall cause a survey and two manuscript maps to be made, 
for the- purpose of ascertaining the situation and quantity of every 
such occupied pai't." 

Here, it will be observed, is a direct statutory provision w i 
which the assessors have not complied. The statute required th< l 
to except from the whole tract such parts as were occupied. T \ 
they failed to do. 

In order to uphold a tax sale, all the preliminary steps leading ► 
to it, must be taken in strict accordance with the statutory 
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visions. There must be a strict compliance with the provisions of 
law, as to the assessment of the tax, and every provision of the 
statute giving even the semblance of a benefit to the owner must be 
complied with, (Newell v. Wheeler, 43 N. Y., 486 ; Thompson v. 
Burhans, 61 N. Y., 62.) 

The ovmer and occupant of this portion of the undivided tract, 
did not only have the semblance of, but a substantial right to have 
his portion of the property assessed sep^ately, and the owner of 
the remaining tract had the same right to demand that his property 
should not be assessed with the property of another. It is no excuse 
that the assessors did not know of the occupancy of a part of the 
land, or could not themselves separate it. The statute in such a 
case requires them to report to the supervisor, and it is his duty to 
have a survey and map made. 

The owner of non-resident property may not choose to pay the 
taxes thereon every year ; under the provisions of the statute he 
may wait two years (chap. 427, Laws of 1855, § 33), and then pay 
them (§ 27, id.), or the owner may, if he choose wait until the prop- 
erty has been sold for non-payment of taxes, and then pay, together 
with the expenses, and redeem. This would give him an additional 
two years (§ 60, id.). 

An owner of property has a perfect right, therefore, to wait until 

his property has been sold for non-payment of taxes, and then 

redeem. But in order to effect such a redemption he must pay aU 

the taxes levied and assessed thereon, for the non-payment of which 

the property was sold, and there is no authority in the Comptroller 

to revise the original after a sale, and deduct from the amount 

thereof the value of property which was improperly assessed, with 

the property of the person seeking to redeem. So thfit the owner 

of these non-resident lands in question would be compelled to pay 

the taxes upon Daniel Hough's portion, in order to redeem, and if 

Daniel Hough had sought to redeem his portion of the property 

from the sale he would have been compelled to pay the taxes 

assessed upon the non-resident portion. Thus it appears to me that 

by the failure of the assessors to comply with the requirements of 

statutory provisions above set forth, both the owner of the non- 

ient land and of the resident land, should they have desired to 

'^m, would each have been deprived of a substantial right, viz., 

.•ight to redeen^ upon payment of the taxes upon his own 

arty only. 

bere can be no division of the sum payable, and no separation, 
a can validate a part and reject the rest." (People v. Hagadorn, 
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I think, therefore, that the sale by the Comptroller, predicated 
upon the assessment for these years, was invalid. And inasmuch as 
the assessments for these years were included in both periods for 
which a sale was had, it follows, under the principle laid down 
in People v. Hagadom, that both sales for this reason were 
invalid. 

While it is unnecessary to consider the further ground of objec- 
tion to the manner of the 1872 assessment, it may perhaps be well 
to add that the action of the supervisor, in substituting his own 
assessment in place of the assessment by the assessors, was in my 
opinion, clearly illegal and void. 

I am of the opinion, therefore, that the sales above referred to 
are invalid, for the reasons above stated. 

Inasmuch as the application for cancellation is made by the pur- 
chaser, I would call your attention to chapter 448 of the Laws of 
1885. While it is true that this act specially provides that its pro- 
visions shall not affect anjr action, proceeding or application pend- 
ing at the time of its passage, nor made within six months there- 
after, for the purpose of vacating any tax sale or any conveyance, 
or certificate of sale made thereunder, still the application must, I 
assume, be made by a person having the legal right to make it, and 
while it appears by your communication that the application was 
made within six months after the passage of the act, such applica- 
tion was not made by the purchaser, but by the owner, and in view 
of the principles enumerated by the Court of Appeals, in People ex 
rel.. Wright v. Chapin, 104 N. Y., 369. 

It does not appear that the owner has a legal right to make such 
application. 

And in conclusion I would add that under the lule laid down in 
the case of Ensign v. Barse, 107 N. Y., 330, the act of 1885 would 
be effective in curing the defects above set forth, in the manner of 
assessment, unless such defects were jurisdictional in-their nature. 

Whether or not they are jurisdictional, is a question not easy of 
solution. 

The Court of Appeals, in the case last above referred to, stated, 
as a general rule, that if the statutory requirements, which ha 
not been complied with, were such that the Legislature might hi 
originally dispensed with them, then the failure to conform to sii 
requirements does not constitute such' jurisdictional defects as 
incurable by subsequent legislation, and intimates that if i 
defects or irregularities complained of were jurisdictional, 1 
statute might not be effectual as a curative measure. 
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In the assessments under consideration, which werie levied during 
the years 1866 to 1871 inclusive, there is no doubt but that the 
assessors had ample power over the subject-matter, although they 
exercised such power in an erroneous manner. Jurisdiction is a 
term synonymous with power (18 N. T., 592 ; 29 How. Pr., 336) ; 
and the assessors having had power or jurisdiction to assess the 
land, and having assessed it, an irregularity in the manner of such 
assessment can not, I thinks be deemed a jurisdictional defect, 
although the assessment of the year 1872, which appears to have 
been made practically by the supervisor, might be considered as 
such a jurisdictional defect, inasmuch as the supervisor was utterly 
without power to make the assessment. 

In order, however, that all of these questions may be avoided, I 

would suggest that the Comptroller has full power to relevy these 

taxes, in which case " such relevy of any invalid or defective tax 

shall be conclusive evidence of its regularity and leg-ality ; and such 

tax so relevied shall be treated and subject to payment as though 

such sale had not been made; and if allowed to remain unpaid, the 

land shall be sold therefor." (Chapter 453 of the Laws of 1885, 

§ 22.) 

Tours truly. 

CHAS. F. TABOE, 

Attorney-General, 

Office of the Attorney-General, ] 
Albany, June 1, 1888. [ 

To the Board of Railroad Commissioners of the State of New York : 

Gentlemen.— I beg leave to acknowledge the receipt of your 

communication of May twenty-ninth, presenting to me, in pursuance 

of section 5, chapter 353, Laws of 1882, the fact of the failui'e of the 

Long Island Eailroad Company to conform to the recommendations 

of your board, of the date of March 22, 1888, in the matter of the 

complaint of the citizens of Northport and Huntington, L. I. 

, In answer thereto, I desire to say that there is no statute in this 

ite, that I am aware of. which compels a railroad company to run 

y certain number of trains over its road for the accommodation of 

) traveling public. 

^tion 36 of chapter 140 of the Laws of 1850, authorizing the 
nation of railroad corporations and the regulation of the same, 
fi provide that every railroad corporation shall start and run its 
' for the transportation of passengers and property, at regular 
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times, to be fixed by public notice, and shall furnish sufficient 
accommodation for the transportation of all such passengers and 
property as stall, ivithin a reasonable time previous thereto, be offered 
for transportation at the place of starting. 

It will be seen that this statute does not undertake to regulate or 
fix the number of trains which the railroad company shall start, and 
I know of no other statute which imposes any such duty. 

In the case of the People v. N. Y., L. E. & W. E, E. Co., 104 N. Y., 
page 58, the Court of Appeals held that the courts, through the 
Attomey-Gteneral and the railroad commissioners, were powerless to 
enforce any recommendation made by the commissioners, however 
just, proper or desirable, unless the statutes imperatively imposed 
the duty upon the corporation. 

The courts say in that case, " The grievance complained of is an 
obvious one (in this case the failure to build a depot), but the burden 
of removing it can be imposed upon the defendant only by the ^ 
Legislature." 

" The Legislature controls the corporation upon the theory that its 
functions should be exercised for the public benefit. It may add 
other regulations to those now binding it, but the court can interfere 
only to impose a duty declared by law. The one presented in this 
case is not of that character." 

It is for the Legislature either to make it the statutory duty of 
these corporations to furnish sufficient transportation for the travel- 
ing public, or to give the power necessary to compel the railroad 
companies to perform such a duty to the Board of Railroad 
Commissioners. 

As the matter now stands, neither the Attorney -General nor the 

commissioners have any power in the matter whatever to accomplish 

this object. 

Very respectfully. 

CHARLES F. TABOE, 

A ttorney- General. 

Office of the Attorney-General, I 
Albany, June 2, 1888. 3 

Hon. Isaiah Fuller, Clinton Prison, Dannemora, N. Y. : 

Dear Sir. — I am in receipt of your communication of the twent^" 
ninth ult., requesting my opinion as to whether the authoriti 
of Cliuton Prison may receive from the shirt manufacturers buudl 
of cut garments, and supplying the necessary thread, tape, e 
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return the made article, charging therefor a certain sum for the 
service performed, and so in the case of overalls or of other cut 
goods, eliminating as fully and completely as possible the elements 
of agency and subordination of the parties for whom service is 
rendered, in that the foreman and employes of every grade would 
be of our own engaging and paying, and neither the work, nor 
those employed about it to be subject, even remotely, to the super- 
vision of others than prison officials. 

In reply thereto, I beg leave to submit the following : 

By chapter 460 of the Laws of 1847 (chapter 3, title 1, article 1, 
E. S., 7th ed.) as amended by chapter 451 of the Laws of 1874, the 
system of labor in State prisons became what is familiarly known as 
the contract system, which system is too well understood to require 
any explanation. 

By chapter 107 of the Laws of 1887, section 6, it was provided 
that " the system of labor in the State prisons shall be by contract 
or by the State, or partly by one system and partly by the other, as 
shall be, in the discretion of the superintendent deemed best." 

Up to the^year 1884, therefore, the convicts in State prisons were 
employed under the " contract system " or imder what became known 
as the " piece price plan," which latter was really a modified form of 
the contract system. 

In 1884, the Legislature, in conformity with the expressed wish 
of a majority of the people, as' evidenced by popular vote, passed 
chapter 21, which provides that "the superintendent of State 
prisons shall not, nor shall any other authority whatsoever renew or 
extend any existing or pending contract for the employment of any 
convicts in any of the prisons, penitentiaries or reformatories within 
this State." 

The supposed evil sought to be avoided and abolished by this act 
is pretty well known and understood. 

The law as it now stands forbids any contract to be entered into 

for the employment of any convicts ; and this whether directly or 

indirectly. Making garments for an individual or a corporation, for 

a stated sum each, or per dozen or hundred, is a contract with such 

ddual or corporation. And when such garments are to be 

e by the convicts, it is virtually a contract for the employment 

le convicts. While the convicts may, when working on the gar- 

•"ts, be imder the control and superintendence of the prison 

orities, they nevertheless are employed in pursuance of a con- 

**iade with a third party, who really received a portion of the 

iS arising from the labor oi such convicts. 

19 
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There would be little difference in the ultimate result of entering 
into the proposed scheme, and letting the labor directly to the 
persons for whom the work is done. 

I have read the opinion referred to by you, written by my pre- 
decessor, dated October 13, 1886, and there appears to be a substantial 
difference between the facts upon which that opinion was founded 
and the facts now under consideration, and without desiring to be 
understood as either affirming or disagreeing with the views of my 
predecessor therein expressed, I am of the opinion that the plan 
proposed by you in the present case, if entered into, would be 
contrary to the statute of 1884. 

Very respectfully, your obedient servant. 

CHAS. R TABOB, 

Attorney-General. 

w 

Office of the Attorney-General, ) 
Albany, June 2, 1888. 3 

Hon. Willis S. Paine, Superintendent of the Banking Department : 

Dear Sir. — I beg leave to acknowledge the receipt of your com- 
munication, inclosing a letter from Mr. F. Hughson, and asking for 
my opinion as to what is meant by the term " accumulated surplus," 
in connection with investments by savings banks in bonds and 
mortgages on real estate, and what restrictions there are to prevent 
savings banks from investing all their surplus and bonds and mort- 
gages on real estate, or in other securities mentioned in section 260 
of the banking act. 

In reply thereto, I beg leave to submit the following : 

First question. There is, in fact, no such words used in the sav- 
ings bank act as "accumulated surplus." Mr. O'Brien, in his 
opinion, to which you call my attention, evidently referred to the 
surplus which the trustees of savings banks are authorized by 
sections 267 and 268 to gradually accumulate and hold as a surplus 
fund for the security of depositors, to meet any contingency or loss 
from the depreciation of securitifes, or otherwise. 

This is the only " surplus " which the savings bank act authoris 
or makes provision for. The report which Mr. Hughson refe 
to is evidently the one required to be made by section 271 ; ai 
while the " cost par value and estimated value " of all such invej 
ments is required to be stated, the idea of a surplus, which tj 
figures used in making this report may convey, is simply one < 
paper. It is not a surplus recognized by the statute. The law, 
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other words, here requires a statement to be made to the bank 
superintendent; but it does not follow that because a balance 
appears after deducting the liabilities from the actual value of the 
assets, that there is any " surplus," within the meaning* of the say- 
ings bank act. 

Second question. Section 260, as amended by chapter 524 of the 
Laws of 1887, provides that "it shall be lawful for any savings bank 
to invest the moneys deposited therein only as follows, namely : " 
then follows a detailed statement of the securities in which said 
moneys may be invested. 

This section, it will be observed, apparently refers only to 
"moneys deposited," and does not in terms and by name refer 
to surplus moneys of savings banks, and the solution of the question 
will depend on whether we so interpret this section as to include or 
exclude such surplus moneys. 

Section 261, as amended by chapter 569 of the Laws of 1886, 
makes it the duty of the trustees of any savings bank, as soon as 
practicable, to invest "the moneys deposited with theija" in the 
securities named in the last preceding section, except that for the 
purpose of meeting current payments and expenses in excess of 
the receipts, there may be an available fund of not exceeding ten 
per cent of the whole amount deposited with such corporation, and 
the same may be kept on hand or on deposit in any bank or bank- 
ing* institution in the State of New York, organized imder the laws 
of the State of New York. 

Section 263 provides that the only cases in which it shall be 
lav^ful for such corporation to purchase, hold or convey real estate 
are, first, to buy a plot whereon is erected, or may be erected, 
a building or buildings located for the convenient transaction of 
its business, and from portions of which, not required for its own 
use, a revenue may be derived. The cost of such building and lot, 
however, in no case, is to exceed fifty per cent of the net surplus of 
such corporation. Second. Such as shall have been purchased by 
it at sales upon foreclosure of mortgages owned by such corpo- 
ration, or upon judgments or decrees obtained for debts due to it, 
in settlements effected to secure such debt. 

Section 264 provides that " it shall not be lawful for the trustees 
any savings bank to loan the moneys deposited with them, or 
' part thereof, upon notes, bills of exchange, drafts, or any other 
.sonal securities whatever; and in all cases of loans upon real 
"te, a sufficient bond, secured by a mortgage thereon, shall be 
lired of the borrower. * * * " 
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Section 266 provides that " it shall be unlawful for any savings 
bank, directly or indirectly, to deal or trade in real estate in any 
other case, or for any other purpose, than as authorized by section 
263 of this act, or to deal or trade in any goods, wares, merchandise 
or commodities whatever, except as authorized by the terms of this 
act, and except such personal property as may be necessary in the 
transaction of ila busiiiese ; and it shall be unlawful for any savings 
bank, or for any officer thereof, in his regular attendance upon the 
business of such bank, in any manner, to buy or sell, exchange for 
gold or silver, or to collect or to protest promissory notes or time 
bills of exchange. * * * " 

Section 267 provides that it shall be the duty of the trustees, 
or other officers of the corporation, to regulate the rate of 
interest of deposits, not to exceed five per cent per annum on the 
deposits therein, in such mEmner that depositors shall receive, 
as nearly as may be, all the proceeds of such corporation, after 
deducting necessary expenses and reserving such amount as the 
trustees may deem expedient as a surplus fund for the security of 
depositors, which to the amount of fifteen per cent of their deposits, 
the trustees of any such corporation are hereby authorized gradually 
to accumulate and hold, to meet any contingency or loss m its 
business, from the depreciation or loss of its securities or otherwise. 

Section 286, in reference to the powers, privileges, duties and 
restriction conferred and imposed upon any savings corporation 
provides •< * * * and the investment hereafter in any such 
seciuities, not named in this act, or the amendments that may be 
made thereto, shall be deemed a misdemeanor on the part of the 
trustees authorizing, or officers making the same, and such trustees 
or officers shall be subject to the prosecution and penalties prescribed 
by law for that offense." 

Section 289 provides that " this act, so far as it relates to savings 
banks, is hereby declared to be a public act and shall be construed 
favorably for every beneficial purpose therein contained." 

The general purpose of these sections appears to be to guard as 
rigidly as possible the interests of persons depositing money with 
savings banks, and the creation of a surplus fimd is authorized f 
the purpose of providing against any contingencies which may ati 
which would prevent the procurement of ready money for the p 
pose of meeting extraordinary demands necessaiy to be met anf 
is difficidt to see why these same precautionary measures should i 
be equally advisable for the protection of the surplus as for the ]i 
tection of the deposits, inasmuch as the surplus like the deposits 
the^property of the depositors. 
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I think the banking act, as evidenced by the references herein set 
forth, contemplates that all the moneys, except the available funds 
authorized by section 261, should be kept invested in proper securi- 
ties, and the act expressly prohibits the trustees from dealing in 
-personal property or real estate or personal securities, notes or bills, 
etc. ; and the provision in section 286 making it a misdemeanor to 
invest in securities not named in the act, does not confine such 
investments to money deposited; Jput appears to apply to all 
moneys in the keeping of the institution, and inasmuch as section 
289 declares that the act shall be construed favorably, for every 
beneficial purpose therein contained, I am of the opinion that it 
should be so construed that section 260, designating the kinds of 
securities in whish the money may be invested, should apply to all 
funds and money of, or in charge of, the institution, whether it be 
surplus or deposits, except as provided in section 261. 

Very respectfully, your obedient servant. 

CHAELES R TABOE, 

Attorney-General. 



Office of the Attorney-Qeneral | 
Albany, June 7, 1888. ' ' ) 

E. P. "White, Esq., City Attorney, Amsterdam, N. Y. : 

Dear Sir. — I have examined, at your request, the question 

• 

involved in the opinion of my predecessor furnished to James H. 
Dean, Esq., June 29, 1886, and have also examined memorandum 
submitted by you in relation thereto. 

I am satisfied that the provisions in section 40, chapter 131, Laws 

of 1885, requiring the assessors to designate on the assessment-rolls 

as "farm lands " all farms and parts of farms, occupied as such, and 

agricultural lands, properly so called, and situate in the bounds of 

the city, and keep the same in separate columns in said roll, was not 

intended to make any new rule in the city of Amsterdam for the 

assessment of real estate, but was probably placed there for the pur- 

e of furnishing the necessary data for rating such farm lands for 

' purposes, as provided in section 63 of said act. 

he only question then left is, does article 1, title 2, chapter 13, 

1 of the Eevised Statutes, as amended by chapter 315, Laws of 

6, have any application to the assessment of farm lands or lots 

■''.ed by a line between a ward of the city of Amsterdam and a 

of Montgomery county ? 
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My impression was, at first, that it did ; but upon a closer reading 
of the statute cited, I have become satisfied that it can have no such 
application. 

It will be seen, upon an examinatiou of this statute, that no pro- 
vision is made for a line between a town and a ward or a city and a 
county, and it may well be that the Legislature purposely refused 
to make any such provision, for the reason that great injustice 
might be done to the residejjts of the city owning farms or lots 
divided by a line between the town and the city by reason of the 
rate of taxation being so much greater in a city. 

If the statute of 1886 does not apply, then each part of a farm or 
lot so divided by a line between a ward and to^vn would be asseseed 
by the respective assessors of the town or city where the property 
was located. (Harris v. Sup. Niagara Co., 16 Abb. N. C, 282.) 

While this question ia not free from doubt, I am of the opinion 
that the construction of the statute which I have given will, in con- 
sideration of the inequalities of taxation between cities and towns, 
give better satisfaction, and will afford a, better measure of justice. 
Tours truly. 

CHAItLES F. TABOR, 
Attorney-General. 

Office of the Attobney-Genebal, i 
Amany, June 7, 1888. j 

Hon. Edwin M. Holbbooe, Clerk to the Court of Claims : 

Deab Snt. — Your communication of the sixth instant has been 
received requesting my opinion upon the following question, viz. : 

First. "Is it discretionary or not with the board to appoint a 
marshal * " 

Second. " Whether discretionary or not, should this board appoint 
a marshal ' who shall also act and perform the duties of messenger,' 
would the Comptroller have the authority to pay the salary of such 
marshal out of the appropriation contained in the acts of 1887 and 
1888 for the salaries of stenographers and messengers above 
referred to t " 

Til conformity with your request I beg leave to submit th 
following : 

Section 2 of chapter 205 of the Laws of 1883 (the act creating tb^ 
Court of Claims), provides that "the board of commissionere sha' 
appoint and at pleasure may remove a clerk, a stenographer wl 
shall act as deputy clerk, and a messenger  * * , The n 
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shall receive an annual salary of eight hundred dollars * * * 
and actual expenses while in discharge of * his duties * * * "• 
Chapter 365 of the Laws of 1888, amended said section 2 so as to 
read as follows : 

*' The board of commissioners shall appoint and at pleasure may 
remove, a clerk, a stenographer and a marshal who shall also act as 
and perform all the duties of a messenger. * * * The stenog- 
rapher shall receive an annual salary of fifteen himdred dollars 
* * * . The marshal shall receive for his services as such, and 
including his services and duties as messenger the annual salary of 
eight hundred dollars ; and the clerk, stenographer and marshal 
shajl each receive actual expenses while in the discharge of their 
respective duties at other places than the city of Albany. Said 
salaries shall be paid monthly." 

From these provisions I think the Legislature itself passed upon 
the necessity of a marshal and by using the word "shall" have 
made it mandatory upon the board to provide for such a necessity 
and to appoint a marshal. < ,. 

In reference to the second question the appropriation act of 1887 
and 1888 contain the following item : " For the stenographer and 
messenger to the commissioners of claims, two thousand three 
hundred dollars." The respective salaries of the messenger and 
stenographer were fixed by the act of 1883 at such amounts that the 
sum total of .such salaries amounted to the exact sum of the above 
item in the appropriation bills, viz. : Stenographer, $1,500, mes- 
senger, or marshal and messenger, $800 ; so that there can be no 
doubt that the said items were intended to pay for the services that 
were to be rendered not only by the stenographer but also by the 
messenger. 

The amendment to section 2, supra^ does not in any way dispense 
with the messenger service but on the contrary expressly recognizes 
the necessity of such service, and the payment for such service 
is provided for by the items in the appropriation  bills above set 
forth. But notwithstanding the necessity of such service is recog- 
nized there is now no authority for the appointment of a 
■son to perform that service alone, as a distinct and independ- 
} duty, but it is to be performed by a person holding the 
pointment of marshal. Although the name of the servant is 
luged the nature of the major portion of his service remains the 
ae; and notwithstanding the person performing those duties 
mown by name as marshal, he is nevertheless while engaged 
^^e duties of a messenger, a messenger. There is merely a 
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change in form of name but none in substance. Except that 
additional powers are conferred upon the messenger, or to be 
literally correct, the messenger is converted into a marshal by 
name, with additional powers and duties. 

The services of marshal and messenger must be performed by the 
same person and the salary remains the same, and when a marshal 
has been appointed his appointment ipsofactOy makes the appointee 
also messenger, and even though there is no appropriation for the 
marshal by name, there is one for the messenger by name and they 
being one and the same person, and the act of receiving the salary 
being an individual and not an official act, I think so far as being 
entitled to the money appropriated for such salary is concerned 
there is such a unity of office, individuality and interest, that the 
Comptroller would be legally right in paying the salary of such 
marshal from the money appropriated by the acts above referred to. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

Attorney-General. 

Office of the Attorney-General,) 
Albany, June 12, 1888. ) 

M. L. Brown, Esq., Brookfield, N. Y. : 

Dear Sir. — Your coinmunication of the eleventh inst., has been 
duly received. 

In reply thereto, I beg leave to state that, under the general 
railroad act of 1850, the board of directors was required to consist 
of thirteen, and there appears to have been no discretion vested in 
the incorporators to make such number either more or less. 
Prior to 1864, this act of 1850 applied to all railroad corporations 
formed in pursuance of its provisions, irrespective of the length of 
such roads. 

In 1864, however, the Legislature, by chapter 582 of the laws of 
that year, enacted that "Any railroad company, whose main route 
or road does not exceed fifteen miles, may elect seven of its stock- 
holders as a board of directors to manage its affairs, at any anni; 
election after the passage of this act." 

And this act, in 1883, by chapter 46 of the laws of that year, w 
amended by providing that " Any railroad company, whose ma 
route or road does not exceed twenty miles may have a board 
directors to manage its affairs, consisting of seven of its stockholdf 
to be chosen in the manner provided by law." 
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There appears to be no discretion left to the incorporators, by 
this act, as to the number of directors. The number is fixed 
arbitrarily at seven. It will be observed, however, that this provis- 
ion is permissive and not mandatory, and allows the incorporators 
to follow its provisions and elect seven, if, in their judgment, they 
deem it best to do so ; or they may still adhere to the provisions of 
the act of 1850 and elect thirteen ; but the number of directors of a 
railroad corporation whose route does not exceed twenty miles in 
len^h, must consist of either thirteen or seven of its stockholders. 
Unless such corporation be formed for the construction of a road to 
be operated by stationary power. (Laws of 1866, chapter 697.) 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

Attorney-GeneraL 

Office of the Attorney-General,) 
Albany, June 12, 1888. ) 

Charles R Southard, Esq., Care New York "Star;' F. 0, Box 3607, 
New York city : 

# Dear Sib. — Tour commimication of the eleventh inst., asking me 
if, in my opinion, chapter 556 of the Laws of 1887 repeals chapter 
122 of the Laws of 1851, and chapter 364 of the Laws of 1875, amend- 
ing: the same, has been received, and in reply thereto I beg leave to 
state as follows : 

There is no express provision of repeal in the act of 1887, and the 
general rule applicable to the question of implied repeals in a case 
like the present was stated by the Court of Appeals in Heckmann 
V. Pinkney (81 N. ¥., 211)»to be that, " where a later statute, not pur- 
porting to amend a former one, covers the whole subject, and was 
plainly intended -to furnish the only law upon the subject, the former 
statute must be held repealed by necessary implication." 

While the act of 1887 appears to have had in view general pur- 
poses similar to the purposes of the act of 1851, still there is nothing 
repugnant in the two acts, and the act of 1887 does not appear, in 
opinion, to have "plainly intended to furnish the only law upon 
1 subject," as is evidenced by section 22, which expressly recog- 
-es the act of 1851, and authorizes corporations formed thereunder 
reorganize under the provisions of the act of 1887, and said sec- 
a*22 also ii^dicates that within the rule in People v. Jaehne (103 
Y., 194), the act of 1851 was ** in the mind of the Legislature " 
3n the act of 1887 was passed, and if the Legislature had intended 
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to repeal the act of 1851 it is presumed that it would have done so 
by express language, for upon examination of the original Senate 
bill (No. 320, G. O. 186) section 22 contained this clause : *' Chapter 
122 of thjB Laws of 1851, entitled * * * and chapter 564, Laws of 
1875, entitled * * * are hereby repealed * * * ." This 
clause was stricken out of the bill as passed, which is a strong indi- 
cation that the Legislature did not intend to repeal said chapters. 
I am of the opinion, therefore, although the question is largely 
one of judgment and construction, that the act of 1887 does not 
repeal the acts of 1851 and 1875, above referred to. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

A ttorney- General. 



Office of the Attorney-General,) 
Albany, June 27, 1888. ) 

Hon. R. A. Maxwell, Superintendent of Insurance : 

Dear Sir. — In compliance with your letter of May 10, 1888, 1 
have examined the proposed amended charter of the Orange County^ 
Mutual Insurance Company, with particular reference to the ques- 
tions whether the results proposed in said amended charter can be 
accomplished within the letter and spirit of the insurance laws of 
this State, and whether consents of a majority of the directors is a 
sufficient compliance with the requirements of section 19 of chapter 
466 of the Laws of 1853. 

The Orange County Mutual Insurance Company was organized 
by act of the Legislature March 15, 1837. (Laws of 1837, chapter 73.) 

It was by this act placed under the same restrictions and 
liabilities as the Madison County Mutual Insurance Company by 
chapter 67, Laws of 1836. By this act the term of its lite was to be 
twenty years and no policy was to be issued until application had 
been made for insurance of $50,000 at least. , 

By chapter 30, Laws of 1857, the charter of the Orange County 
Mutual Insurance Company was extended twenty years from Marc' 
15, 1857. 

The provisions of said act are, so far as the same relate to mutua 
fire insurance companies, made applicable to this company, an 
said company was required to conform to and comply* with the*pr 
visions of chapter 466 of the Laws of 1853, in the same manner ai 
to the same extent in all respects as if the said Orange Cour 
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Mutual Insurance Company had been organized under said act of 
1853 ; except as to such parts thereof as relate to the mode of 
organization of fire insurance companies. 

And from the same passage of the act said company was not to 
take any risks or to make any insurance except upon property 
situate in the county of Orange and counties adjoining the same. 

In 1875 in pursuance of the general fire insurance act, chapter 466 
of the Laws of 1853, and amendatory acts, this company made appli- 
cation to the insurance department for the pvu*pose of reorganization 
and extension of its charter. The extension applied for was for 
thirty years. 

An examination was duly had by the insurance department and 
by a certificate of the Superintendent of Insurance, dated August 16, 
1875, the said company was duly certified to be " possessed of the 
sum of at least $50,000 in premium notes and is now entitled and 
authorized to issue policies and transact business as a mutual fire 
insurance company under its amended charter •as provided by the 
laws of the State of New York." 

The commissioners appointed by the Superintendent of the 
Insurance Department to make examination of the capital, securities, 
etc., report that in schedule A annexed to report is a list of a por- 
tion of the premium notes then held and owned by the company 
amounting to $114,233.14. 

The Attorney-General duly certified to the Superintendent of 
Insurance that the amended charter was in comformity to 
law, etc. 

By the provisions of section 18 of chapter 466, Laws of 1853, it is 
provided that every mutual insurance company heretofore incor- 
porated imder the laws of this State and doing business with a 
capital and premium notes of at least $50,000, may tvithout increasing 
its capital extend the term of its original charter to the time 
specified in the twenty-sixth section and the same proceedings shall 
be had as are required in the tenth section except as to its capital 
and every mutual insurance company so extended shall, except as to 
the amount of its copi^aZ, come under the provisions of this act, in 

) same manner as if it had originally been incorporated under 

^ act. 

b will seem that both by the statute of 1857 cited and by the 

jndment to its charter in 1875, this company clearly came under 
general act of 1853. So far it has not changed that provision in 

charter which was required by the act of 1857, viz : — the limita- 

" of its business to the county of Orange and adjoining counties. 
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The question then really is, can this company now, by complying* 
with the requirements of this act of 1853, secure to itself the right 
to do business generally anywhere in the State to the same extent 
as if it had originally been incorporated under the law of 1853 1 

Section 19 of the act provides that any existing fire insurance 
company, and any company formed imder this law, may at any time, 
with the written consent of the Superintendent of Insurance, 
" increase the amount of its capital, change its name, or avail itself 
of any powers conferred by the provisions of this act, or any amend- 
ments thereto," etc 

"Or if a mutual company, with the unanimous consent of its 
trustees, unless otherwise provided in its charter** 

I am of the opinion, upon careful consideration of the matter : 

First, That by the application and proceeding had in 1875, this 
company divested itself of the limitations contained in the law of 
1857, both as to the time it had to run, and as to the location of its 
business. In other words, it came under the provisions of the act of 
1853, by the terms of that act, and not by the terms of the act of 1867. 

Second. That it was the manifest intention of the Legislature, by 
section 18, to except mutual fire insurance companies from the pro- 
visions of the act controlling other companies, so far as relates to 
their capital. The only limitation in that respect attaching to 
mutual companies is " that it shall be doing business with a capital 
in premium notes of at .least $50,000." 

There is no evidence before me, except the report made by the 
examiner to Superintendent Chapman in 1875, as to what the capital 
in premium notes of this company is. This, of course, can be 
determined by an examination of your department. 

Third. I am also of the opinion that the right of this company to 
avail itself of the provisions of the act of 1853, does not depend upon 
the obtaining the "unanimous consent of its trustees" for the 
reason that by section 11 of its charter, it is otherwise provided. 
By this section it is provided " that the board of directors may by 
a vote of a majority of their whole number accept any additional 
powers, privileges or franchises which may now or at any time 
hereafter be offered to or conferred on this company by acts of th'^ 
Legislature of the State of New York." 

I have assumed that the company will or have complied with th 

provisions and is subject to the limitations contained in section 6 c 

the act of 1863. 

Tours truly. 

CHAHLES F. TABOE, 

Attorney-Oenera'^ 
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Office of the Attobney-Genebal, i 
Albany, July 2, 1888. ) 

William Bookstaveb, Esq., Supervisor, Dunkirk, N. Y.: 

Deab Sib. — I have considered the questions submitted by you 
concerning: the legality of the proceeding's of the board of super- 
visors of Chautauqua county in designating the newspapers in 
which the session laws should be published, and beg leave to submit 
the following : 

From the minutes of the board furnished by you, I assume the 
facts to be that the Jamestown Sun and Standard, one of the papers 
designated, did not fairly represent one of the two principal politi- 
cal parties into which the people of the county are divided, and 
that the designation of such paper was not made at a regular 
annual meeting of the board, or special meeting called for that pur- 
pose, but was made by the members of the board signing a paper 
at their homes. 

The power of the supervisors to designate the papers in which 
the session laws are to be published is derived from chapter 280 of 
the Laws of 184^, section 3 of which, as amended by chapter 515 of 
the Laws of 1886, provides that it shall be the duty of the board 
of supervisors in the several counties of the State, at their annual 
meeting, or any special meeting called for the purpose, to appoint the 
papers for publishing the laios in their respective counties. The 
appointment shall be made in the following manner : The mem- 
bers of the board of supervisors representing respectively each of 
the two principal political parties into which the people of the 
county are divided, or a majority of the members of the board of 
supervisors respectively representing each of such political parties, 
shall designate, in writing, a paper fairly representing the political 
party to which they respectively belong, to publish the laws, and 
such designation shall be signed by the members making it and 
filed with the clerk of the board of supei-visors, and the two papers 
so designated shall publish the laws. 

In case the members of the board of supervisors representing 
^i'*^^her of the two principal political parties into which the people 
}he coimty are divided, or a majority of such members, can not 
•ee upon a paper, then, in that case, they shall make a report to 
I; effect to the clerk of the board of supervisors, and such board 
H, by resolution, designate a paper fairly representing such 
itical party to publish the laws. If there shall be but one paper 
Dlished in the county, then in that case, the laws shall be pub- 
"^d in that paper. 
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The first requirement of this section is that the designation shall 
be made at an annual meeting of the board, or at any special meet- 
ing called for that purpose. 

While this provision contemplates that the designation should be 
made at a meeting where the members of the board would have an 
opportunity to consult, exchange views, etc., and there is no author- 
ity for them to act separately and individually, but that they should 
act as a body, stiU I do not think that the fact of signing the paper 
at their homes would invalidate their action, if such signatures were 
ratified and the designation officially made at the annual meeting, 
or a special meeting called for the purpose. (Hannan v. Agnew, 96 
N. Y., 439.) 

The second requirement of the statute is that each of the papers 
designated should fairly represent the political party to which the 
supervisors making the designation respectively belong. It is there- 
fore a question of fact which will depend upon the evidence produced 
whenever the question is raised. 

The duty imposed in the making of this designation is statutory 
and jurisdictional, and the mere assertion and recital in the writteli 
designation that the paper does represent the proper political party 
is not conclusive, and may be contradicted by proof, and if it can 
be made satisfactorily to appear to the court that either of the 
papers designated is not, as matter of fact, such a paper as above 
referred to, such failui*e could, I think, be remedied by appropriate 
legal proceedings. (People ex rel. John Waller v. Board of Super- 
visors of Sullivan Co., 56 N. Y., 249.) 

Very respectfully, your obedient servant. 

CHAELES R TABOE, 

A ttorney- General. 



Office of the Attorney-General,) 
Albany, July 9, 1888. ) 

Hon. Frederick Cook, Secretary of State : 

Dear Sir. — Your communication of July fifth, requesting m 
opinion as to whether the designation on the ballots of the pres: 
dential electors should be "For electors of President and Vic^ 
President," or " For electors of President and Vice-President of tl 

 

United States," has been duly received. 

In reply thereto, I would state that vol. 1, R. S., 7th ed., page 38 
section 10, provides : " When electors of President and Vice-Prei 
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dent are to be chosen, a separate ballot shall be given for them, 
which shall be indorsed " Electors " and shall contain the names of 
persons designated by the voter giving the same to be electors of 
President and Vice-President, or any of them." 

"When electors of President and Vice-President are to be chosen, 
or amendments of the Constitution proposed, separate boxes shall, 
in like manner, be provided, in which shall be deposited the ballots 
for such electors and on* such proposed amendments." (Id., p. 387, 
§ 25.) 

" When electors of President and Vice-President shall be chosen 
at any election, the inspectors shall make a separate canvass and 
statement of the votes given for electors, etc. (Id., p. 389, § 43.) 

The board of coimty canvassers " shall make a separate statement 
concerning the whole number of votes given in such Qounty for the 
office of Governor, etc. The names of the persons for whom such 
votes were given ; theliumber of votes given for each; another of 
the votes given for all county officers, any or either of them; 
another of the votes given for . members of Assembly in each 
Assembly district ; and another of tlie votes given for electors of 
President and Vice-President * * * ." (Id., p. 390, § 7.) 

"The board of State canvassers shall meet at the office of the 
Secretary of State on the Wednesday next after the third Monday 
of December * * * to canvass the votes given for electors of 
President and Vice-President'* (Id., p. 396, § 14.) 

"The electors of President and Vice-President shall convene at 
the Capitol on the day preceding the first Wednesday in December 
after their election * * * .» (Id. p. 397, § 21.) 

"At the general election in November preceding the time fixed 
by the law of the United States for the election of President and 
Vice-President of the United States, there shall be elected, by gen- 
eral ticket as many electors of President and Vice-President as this 
State shall be entitled to appoint ***.>' (Id. p. 395, § 3.) 

"Every elector of the State, for the election of a President and 
Vice-President of the United States, who shall attend at any elec- 
tion of those officers, etc., shall be entitled to receive the siun of 
'*" een dollars per day, etc." (Id. p. 398, § 29.) 

t will be seen, therefore, that none of the provisions quoted are 
conflict with the provisions of section 10, page 386, 1 Revised 

ttutes (7th ed., R. S.), providing for the form of ballot for elec- 

8 of President and Vice-President, except the one providing for 

I compensation of the electors who shaU attend at any election 

President and Vice-President of the United States. 
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I am of the opinion that this last section in no way qualifies the 
form of the baUot to be used at such election, and that that form 
should read "For Electors of President and Vice-President." 

Tours very truly. 

CHAKLES F. TABOE, 

Attorney-GeneraL 

Office of the Attorney-Genebal, ) 
Albany, July 11, 1888. ) 

Hon. James Connolly, Factory Inspector : 

Deab Sir. — At your request I have examined the provisions of 
chapter 462, Laws of 1887, amending and supplemental to chapter 
409, Laws of 1886, and I am of the opinion that section 10 of the act 
of 1887, requiring: fire escapes on all factories three or more stories 
in height, is limited to factories or manufacturing establishments 
employing more than five persons, and is not applicable to the per- 
sons or corporations excepted by section 5 of chapter 409 of the 

Laws of 1886. 

Tours truly. 

CHAS. F. TABOE, 

—  Attorney-General. 

Office of the Attorney-General,) 
Albany, July 12, 1888. ) 

N. C. Justice, Esq., Clerk, Erie County Penitentiary, Buffalo, N, Y.: 

Dear Sir. — Your communication of July eleventh has been duly 
received, and in reply thereto I would say that the Revised Statutes 
(3d vol., p. 2646, 7th ed.) provides that " it shall be the duty of 
superintendents of county penitentiaries to furnish to each convict, 
male or female, who shall have been convicted of a felony, and 
imprisoned in said penitentiary, in pursuance of the provisions of 
chapter 571 of the Laws of 1875, upon their discharge from prison, 
by pardon or otherwise, necessary clothing, not exceeding twelve 
dollars in value * * * and a sum of money, not exceeding 
the average five dollars, as said superintendent may deem prop^ 
and necessary, and the sum of four cents for each mile which ma 
be necessary for each convict to travel to reach his or her place c 
residence within the State * * * /' 

Chapter 571 of the Laws of 1875 provides that "whenever 
person should be convicted of an offense punishable with an impi 
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onment in a State prison, in any judicial district of the State having 
a county penitentiary, the p'erson so convicted should be sentenced 
to imprisonment for a term not exceeding three years, the court 
might, in its discretion, sentence the prisoner so convicted to be 
imprisoned in the county penitentiary.'* 

A felony is punishable by imprisonment in a State prison ; but 
under this latter act, if the term of imprisonment does not exceed 
three, years, the convict may be imprisoned, in the county peniten- 
tiary, and in my opinion such convict is entitled to money and 
clothing, imder the swjt cited, irrespective of the time he or she may 
be sentenced for, provided the offense for which he is convicted is a 
felony, and may be punishable by imprisonment in a State prison. 

Tours very truly. 

CHAELES F. TABOR, 

Attorney-General. 



Office of the Attorney-General,) 
Ai^BANY, July 11, 1888. ) 

Stephen Hulsauer, Melvin De Puy and others. Committee, etc, : . 

Gentlemen. — I am in receipt of your communication calling 
attention to a resolution passed at a meeting of the canal and lake 
forwarders, at JBuffalo on the twenty-seventh of June last. 

In your communication to me you say " that the Western Elevat- 
ing Association, of Buffalo, is making an overcharge of four-tenths 
of a cent a bushel for a direct transfer of grain from vessels to canal 
boats." 

If this can be proved it is a clear violation of chapter 581 of the 
Laws of 1888. This act was before its passage, and has been since 
criticised as an unconstitutional interference with private and corpo- 
rate rights. It is sufficient to say that a very similar act has been 
upheld by the Supreme Court of the United States, and this decision 
ought to be controlling with our courts (at least with all inferior 
courts). 

^' may be that some other objection can be urged against this 

, as to its constitutionality or otherwise, but at present I have no 

)wledge of any such objection, and I am quite confident that no 

unreason exists fpr attacking this law than the one suggested. 

lis law expressly provides that any person or persons violating 

provisions of the act, shall, upon conviction, be adjudged guilty 

"uisdeameauor, and be punished by a fine of not less than $250, 
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and any person injured by a violation of the provisions of the act 
may sue for and recover any damages sustained for such violation. 

Here are then two remedies provided by the act itseH for a viola- 
tion thereof. It will be the duty of the district-attorney of the 
county where any violation may occur to present the proofs of such 
violations to the Grand Jury of the county. 

The other remedy proyided will be secui'ed by a civil suit at the 
instance of the party injured. 

• In addition it has been declared by law that if two or more per- 
sons conspire to commit any act injurious to trade or commerce or 
for the perversion or obstruction of justice or the due administra- 
tion of the laws, each of such persons shall be guilty of a 
misdemeanor. ( § 168, Penal Code.) , 

TiiH Attorney -General clearly has no power by virtue of his office 
to take any part in the prosecution of any suit, civil or criminal, for 
the purpose of obtaining the redress thus specificially provided for 
by the act in question and by the Penal Code. 

The action of the Attorney-General can be of use only in a case 
where corporations are acting in violation of their charter or of 
some law, by an illegal combination or otherwise, by which action 
they have in some way forfeited their chartered rights ; and it may 
be thought advisable and proper that a judgment of forfeiture or 
dissolution should be obtained ; or in a case where^ persons have 
assumed to act in a corporate capacity without any right so to do, a 
judgment could be obtained restraining them from so doing. 

While I am ready and willing to co-operate with your committee 
in any possible way in the prosecution of any actions which I am 
authorized to bring, to compel an observance of this law of 1888, I 
do not think I ought to advise you to forego the certain remedies 
thus provided by law for the somewhat uncertain and doubtful onesk 
which I have suggested. 

If the Western Elevating Association of Buffalo, of which you 
speak, is a corporation, or is assuming to have corporate powers, 
or is made up of a combination of corporations, and all combining 
together under this name, with the intent and purpose of violating- 
this law, then I think it is a proper case for action by me. An 
upon proof being made to me of the existence of such a state ( 
facts, and it is thought advisable by your body, I will take sue. 
action in the premises as may be necessary and proper to 6ecm 
redress for these violations of corporate powers. 

I have caused an examination to be made in the office of t 
Secretary of State for the purpose of ascertaining whether t' 
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association spoken of is a corporation, but I can not find that it has 
ever filed any articles with this officer. I have no other informa- 
tion whether it is a corporation or not. 

If you will try and procure the data and information necessary 
to an examination of the question of the liability of this association 
upon the last grounds indicated and forward the same to me, I wiU 
at once consider the same and take such action as may be necessary 

and proper in the matter. 

Tours truly. 

CHAS. F. TABOE, 

Attorney-Oeneral, 

Office of the Attorney-General, ) 
Albany, July 10, 1888. ) 

Hon. F. M. Thorn, Superintendent, U. S. Coast and Geodetic Survey, 
Washington, D. C. : 

Dear Sir. — Tour cgmmunication of July tenth, to the Secretary 
of State, has been referred to this office. 

In reply thereto, I would say that 1 N. T. Revised Statutes (7th ed., 
pp. 437 and 438, § 12), provides that in election cases the first judge of 
a county or any judge of a county court, or the mayor or recorder of 
any city may issue processes to procure the attendance of witnesses 
whose testimony he may be desirous to obtain ; and by section 21, 
he is entitled to twelve and one-half cents, for administering an oath 
or affirmation. 

Second Eevisjed Statutes (p. 1146, § 14) provides that every 
school commissioner shall have power to take affidavits and 
administer oaths in all matters pertaining to common schools, but 
without charge or fee. 

First Revised Statutes (p. 403, beingp chapter 307 of the Laws 
of 1861) provides that at any annual State or city election hereafter 
held in this State, any of the inspectors of such election may take 
the oath now required by law to be furnished by persons offering 
to vote whose names are not on the registry of electors, and such 

pectors, or one of them, shall, upon request, take and certify such 

davit, without fee or reward. All other officers authorized by 
to take affidavits, shall, at all times, upon request, take and 

dfy all affidavits so required to be furnished as aforesaid, without 

' charge therefor, 
hird Revised Statutes (p. 1986, being chapter 161 of the Laws 

.862) provides that the clerks of the several boards of excise in 

' State shall have the same power to take affidavits and acknowl- 
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edgments of any instrument to be used before such board, as 
justices of the peace ; but they shall receive no fee for the same. 

Third Eevised Statutes (p. 2225, being- chapter 270 of the Laws 
of 1850, as amended by chapter 233, Laws of 1883) provides that the 
Governor may appoint commissioners in each of the other States 
and territories of the United States and i^ the District of Columbia, 
who shall have authority to administer an oath or affirmation 
to any pei;^on or persons who may desire to make such oath or 
affirmation. 

Page 2232, being chapter 58 of the Laws of 1876, provides that 
in no case shall the fees for the administering of an oath or affirma- 
tion by such commissioners, exceed the sum of one dollar. 

Third Eevised Statutes (p. 2230, being chapter 136 of the Laws 
of 1875) provides that the Gx)vemor shall appoint commissioners in 
cities in foreign States or countries, and section 7 provides that the 
fees of such commissioners shall be, in Great Britain and Leland, 
for administering oaths and certifying the same, one shilling ster- 
ling ; in France, one franc and twenty-five ceirtimes. 

Section 3222 of the Code of Civil Procedure, subdivision 1, pro- 
vides that a justice of the peace is entitled to receive, for taking an 
affidavit or administering an oath, in an action brought by a 
justice of the peace, ten cents ; and by subdivision 2 of said section, 
the same officer is entitled to receive, in a special proceeding or 
action not brought before a justice of the peace, for taking an 
affidavit or administering an oath, ten cents. 

Section 3390 of the Code provides that an officer is not entitled 
to a fee for administering an oath of office to a' member of the 
Legislature, to any military officer, to an inspector of election, clerk 
of the poll, or any town officer, or to more than ten cents for 
administering an official oath to any other officer. 

Section 3398 of the Code provides that any officer authorized to 
perform the services mentioned in this section, and to receive fees 
therefore, is entitled to the following fees : 

First. For administering an oath or affirmation, and certifyiDg 
the same, when required, except when any other fee is speciallv 
provided by statute, twelve cents. 

I am not aware of any statute which regulates the fees of notari 
public or other public officers for administering oaths, with or wit' 
out seal, except as enumerated. 

Very truly yours. 

CHAS. F. TABOE, 

A tto rney- Genera^ 
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Office of the Attorney-General,) 
Albany, July 16, 1888. 3 

Hon. John Bogart, State Engineer and Surveyor : 

Dear Sir. — Your communication of this date, rec^^uesting my 
opinion as to the amount or rate that a newspaper is entitled to 
receive in payment for pubKcations of notices of sale of the lands 
directed to be sold by the Commissioners of the Land Office, has 
been duly received ; and in reply thereto, I would state that there 
seems to be no specific amount provided for in the statutes direct- 
ing the mode or manner of such sale ; and, therefore, in my opinion, 
section 3317 of the Code of Civil Procedure, which reads as follows : 
"Except as otherwise specially provided by law, the proprietor 
of a newspaper is entitled, for publishing a summons, notice, order, 
citation, or other advertisement required by law to be published, 
other than session laws, for each folio, to seventy-five cents for the 
first insertion, and to fifty cents for each subsequent insertion," 
determines the rate that a newspaper ifi entitled to receive for the 
publication of the notices you mention. 

^ Very truly yours. 

CHAS. F. TABOE, 

A ttorney- General, 

Office of the Attorney-General,) 
Albany, July 18, 1888. • ) 

Z. E. 'Brockway, Esq., General Superintendent New York State 
Reformatory, Elmira, N. Y. : 

Dear Sir. — You request my opinion upon the following state of 
facts : One George Dorsey was convicted on the same day upon 
two indictments of grand larceny. In case Dorsey fails to earn his 
release before the expiration of five years (the maximum for grand 
larceny in the second degree) have you authority to hold him after- 
wards, the same as if he had been sentenced by the court five years 
for the first grand larceny and five years for the second, which 
should commence at the expiration of the first five years ? 

Jection-534 of the Penal Code provides that grand larctoy in the 
3ond degree is punishable by imprisonment for not less than two 
r more than five years. 

Jection 694 of the same code provides that where a person is con- 
ted of two or more offenses, before sentence has been pronounced 
on iiim for either offense, the imprisonment to which he has been 
tenced upon the second or other subsequent conviction must 
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commence at the termination of the first or other prior term or 
terms of imprisonment to which he is sentenced. 

Third Eevised Statutes (p. 2649, being chapter 1173 of the 
Laws of 1877, section 2) provides that everj^ sentence to the reforma- 
tory of a person hereafter convicted of a felon;^ or«other crime, shall 
be a general sentence to imprisonment in the New York State 
Keformatory at Elmira, and the courts of this State imposing such 
sentence shall not fix or limit the duration thereof. The term of 
imprisonment of any person so convicted and sentenced shall be 
terminated by the managers of the reformatory, as authorized by 
this act, and such imprisonment shall not exceed the maximum term 
provided by law for the crime for which the prisoner was convicted 
and sentenced. 

In my opinion, in case Dorsey fails to earn his release before the 
expiration of five years, you may hold him afterwards, the same as 
if he had been sentenced by the court for five years for the first 
grand larceny and five years for the second, which will commence at 
the expiration of the first term. 

Yours very truly. 

CHAS. f: taboe, . 

Attorney-General. 



Office of the Attobne y-General, ] 
Albany, July 30, 1888. ) 

Hon. Abner L. Train, Secretary to the Forest Commission : 

Dear Sir. — I am in receipt of your communication of the twenty- 
eighth instant, asking me, if in lAy opinion, the powers and duties 
relating to the cancellation and redemption of State lands from tax 
sales, and those relating to the collection of taxes, and the sale of 
lands for taxes, which at the time of the passage of chapter 283 of 
the Laws of 1885 were vested in the Comptroller, were by said act 
transferred to the Forest Commission. 

The ninth section of the act of 1885, so far as is material to the 
question, - provides as f ollotvs : " The Forest Commission shaT 
have the care,. custody, control and superintendence of the Foresi 
Preserve. * * * It shall have as to all lands now o 
hereafter included in the Forest Preserve, but subject to the pro 
visions of this act, all the powers now vested in the Commis 
sioners of the Land Oflice, and in the Comptroller as to such o 
the said lands as are now owned by the State. * * * ." , 
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This section does not, in my opinion, transfer from the Comp- 
troller to the Forest Commission the power over proceeding's for 
the cancellation of taxes on tax sales, nor power to sell land for 
non-payment of taxes in the counties embraced within the Forest 
Preserve. It was not the intention oi the act to take such powers 
from the Comptroller, nor does the language of the act, in my 
opinion, warrant such a construction. 

Very respectfully, your obedient servant. 

CHAELES F. TABOE, 

Attorney-GeneraL 



Office of the Attorney-General, ) 
Albany, August 10, 1888. ' 

Hon. Frederick Cook, Secretary of State, Albany, N. Y. : 

Dear Sir. — Tour communication of the ninth instant has been 
duly received, requesting my opinion as to the liability of a corpo- ^ 
ration to pay the tax prescribed upon an inci^^ase of its capital stock 
under the following circumstances, viz. : 

On the 5th of May, 1886, the West Brooklyn Land and Improve- 
ment Company, upon filing ^ certificate of incorporation, with a 
capital stock of $500,000, paid a tax upon that capital stock of 
$625, as one-eight per cent thereon. 

Subsequently on May 24, 1888, a certificate was filed in your 
office reducing its capital stock to $125,000. The company now sends 
a certificate to increase its capital from $125,000 to $150,000, and 
raises the question whether it ought now to pay a tax upon the 
increase of $25,000 since originally in May, 1886, tax had been paid 
upon $500,000. 

Chapter 143 of the Laws of 1886, provides that " Every corpora- 
tion * * * incorporated * * * under any 
general * * * law of this State, having capital stock 
divided into shares, shall pay to the State Treasurer * * * 
a tax of one-eight of one per centum upon the amoimt of capital 
ch said coi^poratign Jl * * is authorized to have, 

i a like ta'^s: upon any subsequent increase thereof. The said tax 
11 be due and payable upon the incorporation of said corpora- 

1 * * * or upon the increase of the capital thereof. 

* * " The right to increase the capital stock is a privi- 

9 granted by statute, and a tax upon said privilege may no 

^^ be laid upon such privilege as a condition of its exercise. 
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The fact that the capital stock has once been reduced and then 
increased again has no direct influence upon the liability of the 
corporation to pay the tax. The corporation may choose to exer- 
cise the privilege once or a dozen times and presumably receives 
the benefit of such privilege each time it avails itself of it. 

While it is possible that the Legislature may not have intended 
at the time it passed the act to have required a second tax to be 
paid in a case like the one in question, still the language of the 
statute is plain and unambiguous and seems to require payment 
upon "any subsequent increase " and does not disclose any inten- 
tion to exempt corporations from the payment of the tax provided, 
because it is* an increase of capital after a reduction from the 
amount upon which originally the tax was paid. The courts of this 
State have uniformly held that a claim of exemption from taxa- 
tion must be clearly made to appear as coming within some statute 
or law. 

I do not think I would be justified in advising you that the 
• company in question is exempt from the payment of the tax. 

I therefore advise you that it should be paid before the certificate 

is filed. 

Yours truly. 

* CHAS. F. TABOR, 

Attorney-General. 



Office of the Attorney-General,) 
Albany, August 30, 1888. 3 • 

Hon. Austin Lathrop, Stiperintendent of State Prisons : 

Dear Sir. — Tour communication of the twenty -third instant 
requesting my opinion as to w^hat jurisdiction the Commissioner in 
Limacy has in the matter of visitation and inspection at the State 
Asylum for Insane Criminals at Auburn has been duly received, and 
in reply thereto I beg leave to state as follows : 

Section 1 of title 10 of chapter 446 of the Laws of 1874 provides 
for the appointment of a State Comtaissioner in Lunacy, and g 
tion 2, as amended by chapter 574 of the Laws of 1875, provic 
that "It shall be the duty of such commissioner to examiner 
and to report annually to the Legislature, on or before the fifth <L 
of January, the condition of the insane and idiotic in this Sta 
and the management and conduct of the asylums, public and j 
vate, and other institutions for their care and treatment. And 
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shall be duty of the officers and others respectively in charge 
thereof to give such commissioners, at all times, free access, 
whether in person or by written communication, to the insane, and 
full information concerning them and their treatment therein." 

Section 4, as amended by chapter 267 of the Laws of 1876, pro- 
vides that *' the said commissioner is hereby empowered * * * 
in all cases where, from evidence laid before him, there is reason to 
believe that any person is wrongfully deprived of his liberty, or is 
cruelly, negligently or improperly treated in any asylum, institu- 
tion or establishment, public or private, for the custody of the 
insane ; or whenever there is inadequate provision made for their 
skillful medical care, proper supervision and safe-keeping; and if 
the same shall be proved to his satisfaction he is further empowered 
to issue an order in the name of the people of the State and under 
his official hand and seal, directed to the superintendent or mana- 
gers of such institution requiring them to modify such treatment or 
apply such remedy or both as shall therein be specified * * * ." 

These sections give the commissioner power of visitation over all 
institutions and asylums, whether public or private, where the 
insane are confined and treated. The State Asylum for Insane 
Criminals at Auburn is such an institution. Title "8, id., as amended 
by chapter 289 of the Laws of 1884. 

From these provisions I am of the opinion that the State Com- 
mifesioner in Lunacy has the power of visitation and inspection of 
the State Asylum for Insane Criminals at Auburn. See Ayers case, 
3 Abb. N. C., 218 ; People ex rel. Norton v. N. T. Hospital, id., 229, 
240 ; Matter of Kings Coimty Insane Asylum, 7 id., 425. 

These statutes do not in any way conflict with the constitutional 
duties of the Superintendent of State Prisons. By section 4, article 
5 of the Constitution the superintendent " shall have the superin- 
tendence, management and control of State prisons, svbject to such 
laws as now exist or may hereafter be enactedJ* 

This provision clearly limits his power in the superintendence, 
management and control of the prisons and subjects him to the 
supervisory power of the Legislature in this respect. 

Very respectfully. 

CHAS. F. TABOE, 

Attorney-General. 
22 
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Office of the Attorney-General, I 
Albany, August 29, 1888. * 3 

Hon. Frederick Cook, Secretary of State : 

Dear Sir. — Tour communication of the sixteenth instant has 
been received requesting my opinion upon the following questions, 
viz.: 

First. Does the act of Congress, gassed February 3, 1885, chang- 
ing the day of meeting of the presidential electors in the different 
States control and supersede the provisions of the Revised Statutes 
fixing such day ? 

Second, Assuming* that such act of Congress does control as to 
the day, it not having fixed the hour or place for such meeting, do 
the provisions of the Revised Statutes control in these particulars? 

Third, Will the board of canvassers meet as usual on the 
Wednesday succeeding the third Monday in November to canvass 
the electoral vote ? 

Fourth. Must the Secretary of State comply with the provisions 
of section 16 of title 6, chapter 130 of the Laws of 1842 ? 

I beg leave to submit the following as my opinion upon the above 
questions : 

First question'. — Subdivision 4 of section 1 of article 2 of the 
Constitution of the United States provides that " the Congress may 
determine the time of choosing the electors, and the day on which 
they shall give their votes, which day shall be the same throughout 
the United States." 

This is an express grant to Congress of power to fix the time of 
meeting of the electors. 

In pursuance of this power Congress in 1887 passed chapter 90, 
section 1 of which provides " that the electors of each State shall 
meet and give their votes on the second Monday in January next 
following their appointment, at such place in each State as the 
Legislature of such State shall direct." 

This act controls and supersedes all prior acts either of Congress 
or of the State Legislature fixing a different time of meeting of the 
electors, and hereafter such meetings must be held on the day fixed 
by said act. 

Second question. — The act above referred to specially authorizei 
the Legislature to fix the place of meeting, which it has done 
(§ 21, art. 3, tit. 6, chap. 130, Laws 1842.) There being no hou 
fixed by act of Congress, the meeting might legally occur during 
any hour upon the day designated and the State Legislature havir 
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fixed the hour at 4 p. m., I think that hour should be regarded as 
the appointed time. The original act of Congress named no hour 
for the meeting (U. S. E. S., § 135) and the deficiency was supplied 
by the State law, to which I am hot aware any objection has ever 
been raised. 

Third question. — I find nothing in the act of Congress which 
directly requires or indirectly makes it necessary to change the 
date of the meeting of the board of canvassers, and see no reason 
why they should not meet as heretofore. 

Fourth question, — Section 16 of article 2, title 6 of chapter 130 of 
the Laws of 1842 provides that " the Secretary of State shall, with- 
out delay, cause a copy, imder the seal of his office, of the certified 
determination of the board of State canvassers to be delivered 
to each of the persons therein declared to be elected * * *." 

This section relates to the manner of choosing and ascertaining 
the choice of electors, and is a requirement of the Legislature which 
I think should still be complied with, notwithstanding the act of 
Congress seems to make provision for the delivery to the electors of, 
an additional certificate somewhat similar in its nature ; and there 
is no reason why the act of Congress should not also be complied 
with, inasmuch as there is no inconsistency in the two provisions. 

Very respectfully, your obedient servant. 

CHAELES F. TABOE, 

Attorney-General. 



Office of the Attorney-General, ) 
Albany, August 29, 1888. ) 

Henry Burrow*, Esq., Town Clerk, Greece, Monroe County, N. Y, : 

Dear Sir. — In reply to yours of the twenty-second instant, I 
would say : 

Section 1 of chapter 270, Laws of 1885, makes it the duty of the 
trustees of an incorporated village to appoint a board of health for 
such village. 

^ iction 2 provides for the election by the supervisor, justices of 
peace, and the town clerk of each town, of a citizen of such town, 
^ with them shall be the board of health of such town, 
u will see, therefore, that each village and town is obliged to 
a board of health under the law of 1885. 

ider section 7 the village a-nd town can, with the approval of 
^*ate Board, form a combined sanitary and registration district 



« • 
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by appointing one health officer and registering officer for such 
district, whose authority is derived in all matters of general appli- 
cation from the several boards of health within the district, and in 
special cases said officers derive their authority from each, board. 
The expenses of each board is regulated by section 5 of said act 

of 1885. 

Tours truly. 

CHAS. F. TABOE. 

Attorrvey-OeneraL 

I 

Office of the Attorney-Generax., | 
Albany, Atcgust 22, 1888. ' 

James H. Atwood, Esq., Lancaster, N. Y, : 

My Dear Sir. — Tours of the twentieth instant received. Tele- 
graph companies have the right to construct their lines and erect 
their fixtures under chapter 471 of the Laws of 1853. 
• Under this act the company must give compensation for the land 
taken by it, and if the owner can not agree upon the amount, then 
you can apply to the county court for the appointment *of commis- 
sioners to appraise the same. 

I think that the dedication of land to the use of the public as a 
highway, does not preclude the owner of the fee, subject to the 
pubHc easement, from maintaining an action against a corporation, 
which without his consent enters upon and occupies such highway. 
See WiUiams v. N. T. 0. E. E., 16 N. T., 97 ; Story v. Elevated 
E. E., 90 N. T., 157 ; and see also Dusienbery v. Mutual Telegraph 
Company, 11 Abb. N. C, 440. 

I have not been able to find any other statutes than the one cited 
under which the company could act. 

Tours truly. 

CHAS. F. TABOE, 

A ttorney-General, 



Office of the Attorney-General, 
Albany, August 23, 1888. 

David S. Abbott, Esq., Garnerville, Rockland County, N, Y, : 

Dear Sir. — Tour letter of the twenty-second received, and in re] 
thereto I beg leave to say: The E«vised Statutes, section 63 (' 
ed., p. 1030) provides, "Whenever any lot or separate part of ^' 
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sold for taxes by the Comptroller * * * shall, at the 
time of the expiration of two years given for the redemption thereof 
or any part thereof, be in the actual occupancy of any person the 
grantee to whom the same shall have been conveyed * *  
shall serve a written notice on the person occupying such land" etc. 

By section 69 of the statutes it is provided : " Such notice may 
be served personally or by leaving the same at the dwelling-house 
of the occupant with any person of suitable age and discretion." 

It has been held under like provisions of the Revised Statutes 
that when the land is occupied when the deed is executed by the 
Comptroller, the occupant is entitled to notice notwithstanding the 
land was unoccupied when the two years allowed by the statute for 
redemption had expired, and the purchaser became entitled to^a 
deed. (Hand v. Ballon, 2 Ker. 54=1.) 

It has also been held that if any portion of an entire lot is 
occupied, notice must be given, or the purchaser gets title to none. 
(Comstock et al. v. Beardsley, 15 Wend. 348.) 

And it makes no difference whether the' land is occupied by the . 
real owner or by another person. And it is not necessary that the 
occupancy should be under a claim of right. Possession with an 
intention on the part of the possessor to enjoy the property is 
enough. (Smith v. Sayles, 4 Com. 577; Lucus v. McEnerna, 19 
Hun, 14.) 

The statute, you will see by section 69, provides the only way of 
serving the notice. The question of what is an "occupancy" 
within the meaning of the statute is one largely of fact and is often 
quite difficult of solution. .It is impossible for me to say just who 
is or is not in the occupancy of a piece of land. It is always best to 
be on the safe side, and to give the notice to each and every person who, 
by any possibility, can be held to be in occupation of the premises. 

It is not necessary that there should be a building upon the prop- 
erty in which some person lives to constitute occiipancy. It may be 
occupied in many ways. Ordinarily the rule would be that if a 
person Kves in a distant part of the State and should put the land 
in charge of an agent and the agent occupied it for the principal, 
^'^.e of notice upon the principal would be sufficient; but inas- 
_ as there may always be some question whether the person is 
■pyiiig as agent or for himself, I would, for greater security, 
se a service upon both agent and principal. 
Hhink this covers all the questions, submitted to me. 

Yours truly. 

OHAELES F. TABOE, 

Attorney-General. 
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Office of the Attorney-General, i 
Albany, August 28, 1888. ) 

L. S. Van Wort, Esq., Assessor, Spencer, N, T. : 

Dear Sir. — Yours of August twenty-first, requesting* my opinion 
as to your duty in assessing a resident of this State for money 
loaned in other States, has been duly received. 

 

Chapter 392 of the Laws of 1883 provides that "All debts and 
obUgations for the payment of money due or owing to persons 
residing within this State, however secured or wherever such securi- 
ties shall be held, shall be deemed for the purposes of taxation per- 
sonal estate within the State, and shall be assessed as such to the 
owner or owners thereof in the town, village or ward in which such 
owner or owners shall reside at the time such assessment shall be 
made * * * ." 

I am of the opinion that the party referred to is liable to 
assessment. The question of agency is immaterial. 

In answer to your second question as to whether or not the super- 
* structure of a railroad is taxable. It has been decided in the case 
of the People ex. rel. v. Comrs. of Tax. (101 N. Y., 322) that the 
superstructures of railroads were properly taxed. 

Yours truly. 

CHAS. F. TABOE, 

Attorney-Oeneral. 



Office of the Attorney-General, ] 
Albany, September 7, 1888. ) 

Hon. A. S. Draper, Superintendent of Public Instruction : 

Dear Sir. — In reply to your commimication of the sixth inst., I 
beg leave to state as follows : 

The act you refer to provides as follows: "A public officer or 
school officer who is authorized to sell or lease any property or 
make any contract in his official capacity, or to take part in making 
any such sale, lease or. contract, who voluntarily becomes interested 
individually in such sale, lease or contract, directly or indirectly, 
guilty of a misdemeanor." 

This statute is broad and comprehensive, and in my opini 
includes all persons " who, in an official capacity," are charged w 
the caring for and repairing buildings, providing supplies for i 
use of the schools, etc., and applies to officers of State nori] 
schools, State schools or Indian reservations and schools speci<* 
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maintained by the public for the instruction of the deaf and dumb 
and blind, as well as the ordinary common schools of the State. 

The value of the articles sold or the beneficial nature of the con- 
tract are immaterial ; and the statute is equally applicable to one 
of a board of officers as to an officer who acts in an individual 
capacity ; and the sale of the property to the school by a firm of 
which the school officer is a member is equally within the statute. 

Very respectfully, etc. 

C5AS. F. TABOE, 

A ttorney-Oeneral, 

Office of the Attorney-Genebal, ) 
Albany, September 26, 1889. ) 

Andbew J. PoNLOW, Esq., South Lansing, Tompkins County, N. Y,: 

Deab Sib. — Tour communication of the seventeenth instant, 
addressed to the Governor, asking if an Indian who had removed 
from his reservation may vote at the general election, has been 
referred to this department, and in reply thereto, I beg leave to 
state as follows : 

The Constitution, article 2, section 1, prescribes who may vote, 
and confines the right of suffrage to " every male citizen of the age 
of 21 years," having the residential qualifications. 

To entitle a person to vote, therefore, the first and prime qualifi- 
cation is citizenship. 

An Indian is not a citizen (Goodell v. Jackson, 20 Johns, 693) 
and for that reason is not entitled to vote. The fact of his having 
removed from his reservation does not, in my opinion, confer citi- 
zenship upon him. 

Very respectfully, your obedient servant. 

OHAS. F. TABOE, 

A ttorney- OeneraL 



Office of the Attobney-Genebal, ) 
Albany, June 21, 1888. ) 

a. Edwabd Wemple, Comptroller, etc: 

>EAB Sib. — I return herewith, with my approval, a form of bond 

,posed to be issued by the town of Volney, Oswego county, N. Y. 

le bond upon its face appears to be in conformity with chapter 

r»f the Laws of 1886, under which it purports to be issued ; but 
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a question has arisen in my mind, in connection with the statutes 
relating to the bonded indebtedness of villages, towns, etc., whether 
these bonds can be negotiated in any other way than that provided 
for by section 3 of chapter 75 of the Laws of 1878, as finally amended 
by chapter 282 of the Laws of 1887. 

The act of 1878, supra, was an act entitled " An act in relation to 
the bonded indebtedness of villages, cities, towns and counties," 
and was therefore the most general in its character. It provided a 
complete scheme for the issuing and negotiation of bonds and the 
cancellation of bonds taken up and replaced by new bonds 
issued. 

In 1881, however, the Legislature, by chapter 522 of the laws of 
that year, passed an act entitled "An act in relation to the bonded 
indebtedness of villages, cities, towns and counties in this State, 
created in aid of railroads." This act, it will be seen, provided for 
a bonded indebtedness only created in aid of railroads. This act 
did not, however, very materially differ from the act of 1878, except 
in the limitation as to the class of bonds affected. 

In 1883, however, the Legislature, by chapter 124 of the laws of 
that year, amended the act of 1881, not, however, materially ; but on 
the 22d day of May, 1883, the Legislature, without mention of the 
previous amendment, passed chapter 453 of the laws of that year, 
which amends section 1 of the act of 1881, and by this amendment 
they left out the clause " which was created to aid in the construc- 
tion of any railroad," and made the section apply to " the present 
bonded indebtedness " of any village, city, town or county of this 
State, thereby generalizing and providing for all classes of bonds, 
within the definition above given. 

Under this section, as amended, it might well have been held that 
the Legislature intended to include all classes of bonds issued for 
the indebtedness of villages, cities, tovms or counties in this State, 
and that the Legislature intended to substitute this section for all 
other laws previously enacted on this subject. 

But in 1884, by chapter 244 of the laws of that year, the Legisla- 
ture amended sections 3 and 4 of the Laws of 1878 by name, with- 
out mentioning the amendments of 1883 to the act of 1881, therel 
indicating that it was not intended by the act of 1883 to repeal tl 
act of 1878 ; but by an act passed in 1886, and being chapter 316 ' 
the laws of that year, the Legislature passed a new act, entitL 
" An act in relation to the bonded indebtedness of villages, citie 
towns and counties in this State, and providing means for the pf» 
ment and refunding thereof." 



r 
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This act closely assimilates, in section 1, to the amendment before 
cited of section 1 of the act of 1881, by the act of 1883. But the 
act, as will be seen, is general in its terms, and includes the bonded 
indebtedness of any village, city, town or county of this State; and 
under the familiar rule of the construction of statutes that, where 
an act provides an entirely new scheme and, section by section, 
covers the ground substantially of former statutes, re-enacting some 
of the identical words of former statutes, and making entirely new 
provisions as to other portions, it might weU be held that this 
statute of 1886 was intended to take the place of all other statutes 
on the subjects which it embraced. 

As I have stated it is a general statute, covering all classes of 
bonded indebtedness of villages, cities, towns and counties in this 
State, and it must have application. It can not be said that this 
statute only relates to the bonded indebtedness of these divisions 
of the State created in aid of railroads, for there is nothing in the 
title or in the act itself which shows any intention upon the part of 
the Legislature to limit its provisions to any such class of indebt- 
edness. 

There would be no difficulty whatever in adopting the rule of 
construction indicated, that this law was intended to and did 
repeal all other laws inconsistent with its provisions, were it not for 
the fact that in 1887, the Legislature by chapter 282 of the laws of. 
that year^ again amended chapter 75 of the Laws of 1878 by name. 
This act amends section 3 of the act of 1878. It makes, indeed, 
no reference to the law of 1886. By this amendment certain pro- 
visions of the law of 1886 are changed, namely, the time which 
the bonds are to run. 

By chapter 316 of the Laws of 1886, section 1, the new bonds to 
be issued were to be made payable at any period deemed advisable 
by the officers issuing the same, not less than one year nor more 
than forty years from their date, and they were to bear interest from 
the date of the payment of the existing bonds, at a rate not exceed- 
ing four per cent per annum, payable semi-annually or quarterly, 
while by the act of 1887 the new bonds were not to run more than 

"Tty years and were to be issued at a rate of interest not exceeding 
per cent per annum and to be sold for not less than par. 

^Lnd another provision was here included which was not contained 
ler in the act of 1881 or in the act of 1886, namely : " Provided, 

vever, such new bonds shall be sold at public auction and to the 
hest bidder, whose bid shall be by sealed proposals after notice 
'*f d public auction or inviting such sealed proposals ; such notice to 

23 
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be published in two newspapers to be designated by such boards or 
officers for three successive weeks immediately preceding the day 
of said sale." 

Some • similar provision to this had been carried along from the 
time of the passage of the original act in 1878. 

The question now is why does not this provision, under any con- 
struction of these statutes, apply? 

The bond submitted to me upon its face declared that it was 
issued in pursuance of chapter 316 of the Laws of 1886. This 
probably is for the reason that this act speaks of " railroad commis- 
sioners " both in sections 1 and 4 ; and it has been assumed that 
this act therefore supersedes all other acts, so far as it affects bonds 
issued in aid of railroads. And yet my predecessor, in an opinion 
dated September 5, 1887, in construing this act, so far as it related 
to bonds other than bonds issued in aid of railroads, held that the 
act of 1886 must have repealed the act of 1878, except as to section 
4, which was amended by section 282 of the Laws of 1887; and he 
further held in this opinion that because th^ act of 1886 did not 
make any provision for the manner of the sale or negotiation of the 
bonds provided for, it must be that the Legislature intended that 
this section of the act of 1878 which did make such provision, was 
not repealed, and the two acts could, in this respect, stand. 

It is difficult to see why this construction should not obtain, and 
inasmuch as the act of 1886, as we have seen, clearly covers all 
classes of bonds, as well as bonds issued in aid of railroads and is a 
general act, there is no good reason that I can discover for holding 
that the law of 1878, as amisnded in 1887, should apply only to bonds 
other than those issued in aid of railroads. 

It can not, I think, be maintained that we have two general acts, 
both broad enough to include all classes of bonds, and yet that we 
are compelled to classify railroad bonds under one statute and all 
other bonds under the other. 

There' is great difficulty, I admit, in applying any well settled 
rule of construction to this case. There can be no danger to the 
State, however, in holding that chapter 282 of the Laws of 1887, so 
far at least as it provides for the sale of bonds, applies to bone* 
issued in aid of railroads, as well as to the other bonds mentione^ 

Very respectfully yours. 

CHA8. F. TABOE, 

Attorney-General, 
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Office of the Attorney-General,) . 
Albany, September 26, 1888. ) 

O. M. DennIson, Esq., Chief Supervisor of ElectioUy Utica, N. Y.: 

Dear Sir. — Tour communication of the twenty-first instant has 
been duly received, asking my opinion upon the following questions, 
arising under chapter 576 of the Laws of 1880, viz. : 

First. " Have the boards of registry, at their first meeting, the 
power to place on the list the name of any person whose name does 
not appear on the poll-list kept at the next preceding general 
election, unless such person appears in person before said board?" 

Second. " If it be determined that the board of registry at their 
first meeting haveT power to add the names of persons not appearing 
on the poll-list, without personal presence of such persons, is there 
any way of challenging the right of such person to be reg:istered, 
and if so, in what way is the challenge to be determined? " 

Section 1 of the act in question provides that " the inspectors of 
election in each of the cities of the State whose population exceeds 
16,000, and in each of the towns whose boundary lines shall abut 
against any such city, shall meet annually on the Tuesday three 
weeks preceding the general election, at nine o'clock in the forenoon 
* * * and organize themselves as a board for the purpose of 
registering the names of the legal voters of such district * * * , 
The said board shall then proceed to make a list of all person quali- 
fied and entitled to vote at the ensuing election, in the election dis- 
trict of which they are inspectors. Said list when completed shall 
constitute and be known as the register of electors of said district. 
The said inspectors, at their first meeting on Tuesday, three weeks 
preceding the general election, shall have the power, if necessary, to 
sit two days for the purpose of making said list, provided that, at 
the annual election next prior to said meetiug, the number of voters 
in the district, of which they are inspectors exceeded 400 ; * * *." 

" Section 2. Said registers shall each contain a list of the persons 

qualified and entitled to vote in said election district alphabetically 

arranged according to their respective surnames. * * * it shall 

be the duty of said inspectors to enter in said list the names of all 

.ons residing in their election district whose names appear in the 

-list kept in said district at the last preceding general election; 

in all villages which come under the provisions of this act, to 

)r the number of the dwelling and name of street or other location, 

"^ same should be known or can be ascertained by such inspectors, 

or such purpose the inspectors are authorized to take from the 
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« 
office in which they are filed the poll-list made and filed by the 

inspectors of such district at the general election held next prior to 

the making of such register. In case a new election district shall be 

formed, the said inspectors shall enter in the list the names of such 

peirsons entitled to vote in the new election district, whose names 

appear upon the poll-list of the last general election kept in the 

district or districts from which said new election district is formed. 

The said inspectors shall complete, as far as practicable, the said 

register on the day of • their meeting aforesaid, and shall make four 

copies thereof, and certify the register and each of the copies to be 

a true list of the voters in their district, so far as known to 

them. * * *'' 

By these provisions the simply duty is cast upon the inspectors of 
making a list of persons entitled to vote in the election district. 
The manner of ascertaining the names of such persons is not pre- 
scribed any further than allowing the use of the poll-list for the 
previous year ; and there appears to be a wide discretion given to 
the inspectors as to the manner to be pursued in ascertaining the 
legal voters. (62 N. Y., 186.) 

Section 3 of the act, as amended by chapter 508 of the Laws of 
1883, provides that, " the said board of inspectors shall meet on the 
Friday of the week preceding the day of general election, in their 
respective election districts, at the place designated for holding the 
polls of election, for the purpose of correcting and revising said 
lists ; and for this purpose, they shall meet at nine o'clock in the 
forenoon and remain in session until nine o'clock in the evening of 
that day ; and they shall then correct, add to and subtract from and 
complete said lists ; and shall on that day add to the said lists the 
names of any persons who would, on the said day of general election, 
be entitled under the provisions of the constitution and the laws of 
the State, to exercise the right of suffrage in their respective election 
districts. But in making such additions on that day, or on any 
prior day, they shall not place on the said lists the name of any 
person except in strict compliance with the provisions of section two 
and section four hereof, and the other provisions of this act." 

" Section 4. The proceedings of said board of inspectors shall I 
open, and aU persons residing and entitled to vote in said distri 
shall be entitled to be heard by said inspectors in relation to corre*. 
tions or additions to said register. * * * No additions shall b 
made to the said register of the name of any person, nor shall tl 
name of any person be placed thereon except of one who shall ha^ 
appeared in person before the said board. * * * " 
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Section 3 simply provides for the correction of and additions to 
the Kst as made out on the first day of meeting. This second 
meeting is simply for the purpose of revising the registry. 

The use of the expression " or on any prior day," in the clause 
which says in " making s\ich addition on that day, or on any prior 
day, they shall not place on the said list the name of any person 
ejLcept in strict compliance with the provisions of section two and 
section four hereof, and the other provisions of this act," only applies 
to the additions that are made to the registify after the list has been 
made out at the first meeting. 

The requirements in section 4 that no addition shall be made 
except upon the personal appearance of a person, applies only to the 
last day of meeting for the correction of the list. 

This interpretation is in consonance with the whole scheme 
contemplated by the statute. 

First, The inspectors meet and make as complete a list as possible 
of all the voters in the district. They then post this list and file it. 
At their next meeting they revise this list after the residents of the 
district have had an opportunity of examining it, and the require- 
ment of a personal appearance only applies to the meeting for the 
correction of the registry on the last day of meeting. 

The inspectors do not make " any additions " at the first meeting, 
at that meeting they make out the list. The addition is only made 
on the last day of meebing; and at whatever day subsequent to the 
first meeting the list is revised — whether revised on the day pro- 
vided I V the statute " or on any prior day — they shall not place on 
the said list any name of any person except in strict compliance with 
the provisions " of the whole act. And the only provisions requiring 
personal appearance are contained in section 4, and such require- 
ment only relates to " additions " made at the last meeting. 

At the first meeting it is made the duty of the board to " proceed 
to make St list of all persons qualified and entitled to vote at the 
ensiving election in the election district in which they are inspectors;" 
and to assist them in this duty they are allowed to take the 
names from the poll-list of the previous year. But there is nothing 

the act which confines them to any particular method of procedure 

' the first meeting, in ascertaining the names of the voters (64 N. Y., 

prci) ; and I am of the opinion that a personal appearance of a 

3rson entitled to vote is not required at the first meeting of 

) inspectors, in order to authorize them to place his name on the 

b, even though the name of such person was not on the poll-list of 

) previous year. 



182 Eepobt op the Attobney-General. 

In reference to the second question, sections 3 and 5 make ample 
provision for striking the name of a person from the registry, when 
it is made clearly to appear to them that the name is wrongfully 
entered thereon. 

The inspectors meet on the last day ei^pressly for the purpose of 
revising the list. 

As we have seen, it is the duty of the inspectors of election, J)y 
section 1, to organize as a board for the purpose of registering the 
names of the legal votfers of such district, and the board shall pro- 
ceed to make a list of all persons qualified and entitled to vote at 
the ensuing election. If the voter is not there in person, the board 
should act on the best evidence it can obtain as to the qualifications 
of the person whose name is proposed to be put on the Ust. If 
there is any doubt, the benefit thereof should be given to the voter, 
for by section 5 it is the duty of the inspectors at their second meet- 
ing to erase therefrom the name of any person inserted therein who 
shall be proved to the satisfaction of the said inspectors to be a 
non-resident of said district, or otherwise not entitled to vote ; and 
by section 3, as amended, it is also provided that in case the board 
of inspectors shall, upon sufficient evidence, etc., refuse to strike 
from such lists the namp of any person not entitled to vote, or shall 
refuse, etc., to register the name of any person not entitled to vote, 
application may be made to a justice of the Supreme Court, etc. 

It will be seen, therefore, that ample provision is made for the 
protection of the voter as well as the register. 

Very respectfully, your obedient servant. 

CHARLES R TABOR, 

Attorney-Oeneral. 



Office of the Attobney-Geijeral, ) 
Albany, September 29, 1888. 3 

Sylvanus Perry, Esq., Fulton, N, Y. : 

Dear Sir. — Your communication of the twenty-third inst. has 
been duly received, and in reply thereto I beg leave to state that ^ 
do not think the fact that the soldier of the late war died whi 
temporarily in another county, deprived him of the right of buri 
at the expense of the county in which his home was, and of whic 
he was a resident, and to which he was taken back for burial. 

I find no provision in the act requiring the death to actual 
occur in the coimty of his home and residence. 
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The act provides that the board of supervisors shall designate 
some proper authority, who shall cause to be interred the body of 
any honorably discharged soldier, sailor or marine, who served in 
the army or navy of the late war, or in the Mexican war, who shall 
hereafter die without leaving means sufficient to defray funeral 
expenses, and in case the deceased has relations or friends who are 
unable or unwilling to pay the charges therefor, then the said sum 
shall be paid to them by the said cdimty treasurer, upon due proof of 
the death or burial of any person provided for by, the act. 
K you make a case coming properly within the provisions of the 
• act, payment may be compelled by mandamus. 

Very respectfully, your obedient servant. 

OHAS. F. TABOE, 
— Attorney-General. 

Office of the Attorney-General,] 
Albany, October 2, 1888. ) 

L. Sl Coleman, Esq., Castile, N. Y. : 

Dear Sir. — Your communication of the first, in reference to the 
right of Ezra Billings to vote at the coming election, has been duly 
received, and in reply thereto I beg leave to state that under the 
statement of facts contained in your letter, I see nothing which 
would prevent said Billings from voting. 

The fact of his having served in the army would not prevent him 
from exercising such a right, provided of course he is a citizen. 

It might, from your letter, be inferred that the ground upon which 
his right to vote is questioned, is that he enlisted in the se<5ond 
regiment without having been formerly discharged from the first 
one. If this be so, it would aflford no ground for rejecting his vote, 
unless he has been actually convicted for desertion before a com- 
petent court. (See Gotchens v. Matheson, 61 N. Y., 420.) 
Very respectfully, your obedient servant. 

CHAS. F. TABOE, 
Attorney-General, 

X Office of the Attorney-General,) 

Albany, October 4, 1888. ) 

LLIAM C. Van Tuyl, Esq., Branchport, N. Y,: 
)ear Sir. — Your communication to me, as well as the one to the 
-te Engineer of the twentieth inst., duly received, and in reply 
Teto I beg leave to say : 

?he questions presented by you, so far as the case in hand is 
'^'^mjBd, are those in which the public, as such, have no immediate 
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interest, but relate entirely to private rights, and any opinion which 
I may render in the matter will be of no binding force upon any of 
. the parties concerned ; but inasmuch as the question of the rights 
of riparian owners, bordering on fresh water streams, as well as the 
rights of the people in the land under the waters of the navigable 
lakes and rivers of this State, may possibly be involved in the 
examination and discussion of the questions submitted by you, I 
have examined them and have no objection to your use of such 
information as you may be able to derive from the conclusions at 
which I have arrived. 

To begin with, I have no information as to the character of the 
deed to the adjoining owner of the upland referred to by you; 
whether it conveys the land to the shore of the lake, to high water 
mark, or otherwise. If this deed, upon examination, contains no 
restrictive clauses or exceptions, and was intended to convey all the 
interest of the grantor in the premises conveyed, to the lake, and 
the lake is the boimdary of the lands conveyed, then the questions 
submitted by you involve the relations which exist between the 
riparian owners of lands bordering upon a large fresh water lake 
and the people of the State in their sovereign capacity. Otherwise 
not. 

Assuming that to be the case it may be said that the question, 
in what cases and what rule of law applies to rights of riparian 
owners bounded on fresh water lakes and streams, is one which has 
occasioned great " diversity of opinion in this country, and has led 
to conflicting and apparently irreconcilable decisions in the courts." 
(See Smith v. City of Eochester, 92 N. T., 476.) . 

In the case of the Commissioners of the Canal Fund v. Kempshall 
(26 Wendell, 404), the Court of Errors of this State held that " fresh 
water rivers to the middle of the stream belong to the owners of 
the adjacent banks. If navigable the right of the owners is subject 
to the servitude of the public interest for passage or navigation." 
This case related to the Genesee river in this State, and it was for 
many years assumed that this case had in effect overruled the case 
of Tibbetts, in 17th Wendell, 571, and that it had recognized as the 
law of the State, "the common law rule that, in its sense, ^there ai 
no navigable rivers unless the waters are subject to tidal influences. 
(See People v. Canal Appraisers, 33 N. T., 483.) 

But in this latter case, the Court of Appeals, Davies, J., writing 
the opinion, reviewed all of the cases and held that nothing wa^ 
decided in Kempshall's case bearing upon this question and thai 
no point therein ruled impaired or weakened the force of the case < 
Tibbetts in 17th Wendell. 
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This case of Tibbetts related to the Mohawk river and was sup- 
posed to have established the law to be " that the common law rule 
which authorized the owners of the shores of rivers in which the 
tide does not ebb and flow to hold to ad filum aquae, is not appli- 
cable to the condition of this State in reference to large navigable 
rivers in which no tide ebbs or flows." 

And the case of the People v. Tibbits (19 N. Y., 523), Justice 
Davies (case before cited, p. 487) says, distinctly announces the 
proposition that " it is beyond dispute that the State is the abso- 
lute owner of the navigable rivers within its borders, and tjiat as 
such it can dispose of them to the exclusion of the riparian owners." 
And he further holds (p. 498) that the civil law obtains in the State 
of New York, rather than the common law, and that navigable 
waters are not merely those in which the tide ebbs and flows, but 
those capable of being navigated, and that this rule had been early 
established by the Legislature of this State, in all its legislation 
pertaining to the navigable rivers and lakes embraced within its 
borders, and "that the rights of the State over water above the ebb 
and flow of the tide, for all public purposes, in derogation of indi- 
vidual rights, was declared. All rivers in fact navigable were 
deemed public rivers and subservient to public use." (This is cited 
from the note of Chancellor Kent, in 3 Kent's Commentaries, 
549.) 

In the case of Gould v. The Hudson River Bailroad Company 
(6 N. Y., 522), it was held that the ripariah owner only held to high- 
water mark. But this related to the Hudson, a tidal river, where 
concededly the common law doctrine would apply. 

The question again came before the Court of Appeals in Smith v. 

The City of Rochester, supra, and Chief Justice Ruger, delivering 

the opinion of the court, took occasion to review many of the former 

cases, as well as those in the 17th Wendell, 26th Wendell and 33 

N. Y., supra ; and he comes to the conclusion that the riparian 

owners of lands adjoining fresh water, non-navigable streams take 

title to the thread of the stream, and as incident to the title, acquire 

the right to the usufructory enjoyment of the undiminished and 

disturbed flow of the stream, and that this is also so as to fresh 

ber navigable streams and small lakes within this State, where 

tide does not ebb and flow, save that the public has aij ease- 

jit in such waters for the purpose of travel as a public highway, 

I that the rights of riparian owners upon the Hudson (aside 

n its tidal character) and the Mohawk rivers, are affected by the 

*^iies of the civil law, and are distinguishable from the rights of 

24 
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riparian owners upon other nayigable waters of the State ; and the 
doctrine of the Kempshall case, supra, is cited again mth approval. 

It is conceded in this case, howover, as well as in many others, 
that this doctrine does not apply to " the vctst fresh water lakes or 
inland seas of this country, or the streams forming the boundary 
lines of States." This case related to the Hemlock lake, a lake 
about seven miles long and one-half mile wide, which has been 
actually navigated by citizens of the State with scows, steamboats 
and other craft, for over thirty years. 

In Barney v. Keokuk (94 XI S., 436), the Supreme Court of the 
United States held that the title of the riparian proprietor on the 
banks of the Mississippi extended only to ordinary high-water 
mark, and the shore between high and low water mark, as well as 
the bed of the river, belonged to the State. 

Again, in Seaman v. Smith (24 HI., 521), the Supreme Court of 
that State held, 'in reference to Lake Michigan, that where this lake 
was the boundary line of lands, the line at which the water usually 
stands, when free from disturbing causes, is the boundary of laud 
calling for the lake as a boundary line. 

In the case of Wheeler v. Spinola (54 N. T., 377), Earl, J., ^Titing 
the opinion, says: "The proprietors of lands bordering upon 
streams or waters in which the tide ebbs and flows, own only to 
high-water mark, and the land below that belongs, in this country, 
to the people. But this rule of ownership can not apply to this 
pond (in dispute). Neither can the rule as to riparian ownership 
be applied which is applied to ordinary fresh-water streatas. A 
boundary upon it does not can-y title to its center, but only to low- 
water mark. Such is the rule as to boundaries upon natural ponds 
and lakes." 

And in the case of Chenango Bridge Company v. Paige (83 K. T., 
185), Earl, J., says : "The Chenango river is a fresh-water stream; 
it is the private property of the riparian owners. The public in 
such streams have an easement only for navigation and for floating 
logs and timber ; " and he cites with approval the opinion of Smith, 
J., iu 2G Howard, 124, as follows : " The Chenango river is a fresh- 
water stream, in which the tide does not ebb and flow, and is th*' 
fore a private river. The riparian proprietors own the bed i 
banks." 

And Earl, J., further says; "-The Legislature, except under ; 
powers of eminent domain, upon making compensation, can in' 
fere with such streams only for the purpose of regulating, preserv; 
and protecting the public easement. Further than that it has 
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more power over these fresh-water streams than over other private 
property." 

And in Morgan v. King (35 N. T., 454), relating to the Racket 
river, the court held that the public have a right of way in every 
stream which is capable in its ordinary state, and in the ordinary 
volume of water, gt transporting in a condition fit for n\arket the 
products of the forests or mines, or of the tillage of the soil upon its 
banks." 

In the case of Sisson v. Cummings (106 N. Y., 62), which was an 
.appeal from a judgment rendered at General Term, holding that 
the riparian owner of land under the St. Lawrence river, above the 
ebb and flow of the tide, owned to low-water mark. Judge Andrews, 
in delivering the opinion of the court, says : " We deem it imneces- 
sary to decide the interesting question argued at the bar, respecting 
the construction of a grant by the State of lands bordering on the 
river St. Lawrence, above the ebb and flow of the tide, which 
bounds the granted premises by the margin or shore of the river, 
whether, under such a description, the title to the grantee extends to 
the margin of the water at its low stage, or only to high-water 
mark." 

We now come to another principle involved in the questions sub- 
mitted by you, viz.: What are the rights of the public in and to that 
portion of the lake lying between high and low water mark ? 

It will be seen that this question depends somewhat, if not 
altogether, upon the character of the water, and whether it is 
governed by the common or civil law. 

In the case of Halsey v. McCormick (13 N. T., 296), the Court of 
Appeals held that a deed of land described as extending to the 
bank of a creek, that the grantee did not take to the center of 
the creek, nor was he limited to the bank at high-water mark, but 
that the grant included the land to low water, and that the rule 
which prevails as to grants bounded on the shore or bank of navi- 
gable rivers was not applicable to streams not navigable. And 
Justice Denio, delivering the opinion of the court, says : " All the 
citizens of the State have a right to resort to the sea, for the pur- 
e of fishing and the like, and therefore the space between high 
. low water mark is held to be the property of the public, like a 
^mon highway ; and even a grant from the sovereign will not be 
■trued to include this space, unless it is clearly and indisputably 
xpressed. Fresh-water rivers, and especially small streams 
ally incapable of being navigated, are private, to the same 
^* as other real estate. And should it be- held that the soil 
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between high and low water mark did not pass, by grant, in the 
terms made use of in this case, the public would still have no right 
to resort to the stream by means of this space, and the grantee hav- 
ing no greater rights than any other individual, would be liable to 
be prosecuted for trespass should he resort to the stream in ordinary 
low wator or ordinary water, for the most necessary purpose." And 
he cites with approval the case of Childs v. Starr (4 Hill, 298, in) 
which Chancellor Walworth said: "That a grant which was 
bounded by the shore of a fresh- water river, conveyed the land to 
the water's edge at low water ; that the term " shore " when applied 
to such a river meant the river's banks above low-water mark ; or 
rather, those portions of the bank of the river which touched the 
margin or edge of the water of the stream." 

Denio, J., also cites with approval Oortelyou v. Van Brunt (2 
John., 366), in which it was held that a patent describing the lands 
conveyed as stretching along the bay of New Utrecht, Kings 
county, carried the grant to ordinary high-water mark, but that the 
right of fishing did not give any right to erect huts along the shore 
for that purpose." 

And in the case of Poste v. Pearsall (22 Wendell, 426), it was held 
that the public have not the right, against the wiU of the owner, to 
use and occupy his soU adjoining navigable waters as a public land- 
ing place or place of deposit of property, in its transit to and from 
vessels navigating such waters, although such had been continued 
upwards of twenty years, with the knowledge of the owner. This 
case referred to the sea. 

In the case of Murphy v. The City of Brooklyn (98 N. Y., 644), a 
claim was made that plaintiff's intestate had the right to be, and 
travel upon, the shore of the sea, between high and low water mark, 
and hence that the city of Brooklyn should be held liable for an 
accident happening to the plaintiff's intestate, through the negli- 
gence of the city; but the court said: ''The sea-shore is not a 
highway for public travel upon foot or with vehicles. It is a part 
of the ocean, and that is a highway for vessels. Everyone can, how- 
ever, unless the public authorities, by lawful action interfere, go upon 
the sea-shore, between high and low water mark, to fish, to bat 
or for any other lawful purpose." 

In the case of Ledyard v. Ten Eyck (36 Barb., 127), the co 
says : " The public have no highway along the margin of our n{ 
gable rivers and lakes unless the same has been acquired by expr 
grant or prescription." 
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It will be seen, therefore, upon an examination of all these cases, 
that much depends upon the questions : 

First. Is Lake Keuka to be classified as one of the ^eat lakes 
referred to by Judge Euger, in Smith v. The City of Rochester. 

Second. If this is not so, what is the character of the grant to the 
riparian owner ? 

As to the first question, I know of no rule which will guide me in 
the classification made by the Chief Justice. 

That classification, I am afraid, will have to be left to future 
determination by the courts, as the rule indicated by him is neces- 
sarily an arbitrary one, and each case would have to be decided as 
it occurs. 

For no means are indicated in this opimon for determining just 
how small or large the lake must be to come within the exception 
stated. It may have been the intention of the court to restrict the 
exception to the great lakes Erie, Ontario and Champlain, and if so, 
the whole question would then be easy of solution. 

As to the second : If it should appear, upon examination, that the 
deed conveyed to the shore of the lake, and if we assume that the 
common law rule is to apply to this lake, the same as to Hemlock 
lake, then it may, I think, be safely said that neither the public nor 
third persons have any right to interfere with the land lying 
between high and low water mark, either for the purpose of build- 
ing wharves or for public travel. 

You do not mention in your letter under what right the dock 
referred to was constructed, whether under and in pursuance of a 
grant by the State or otherwise. 

If the same was constructed imder and by authority of a grant 
from the Commissioners of the Land Office, this might be some 
evidence of the intention of the people, through their officers and 
agents, to hold that Lake Keuka was one of the lakes over which 
the State had authority to act in pursuance of the Revised Statutes, 
as amended by chapter 283 of the Laws of 1850, authorizing the 
Commissioners of the Land Office to grant, in perpetuity or other- 
wise, so much of the land under the waters of navigable rivers or 
3S as they shall deem necessary to promote the commerce of this 
.te, etc., to the adjacent owner ; and while this would not be con- 
nive upon the rights of parties interested, as I have said, it might 
dsh some evidence of the intention aforesaid. 

Very respectfully yours. 

CHAS. F. TABOR, 

Attorney-General. 
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Office of the Attobney-General, ) 
Albany, October 9, 1888. ) 

Alice Sweetland, Ithaca, N. Y. : 

Madam. — Tour letter of the sixth instant received, regarding the 
eligibility of a woman to the office of county clerk, and in reply 
thereto I beg leave to say the question is one about which there is 
a great diversity of opinion^ and one depending largely upon the 
construction of the Constitution and of statutes and the common 
law, and what I might say upon the question would be of no bind, 
ing force upon any court or board of officers to whom in the end the 
question might be left ; and therefore the question is not one affect- 
ing any great public interest in which the people, through their 
Attorney-General, should' act. Indeed, the Attorney-General, in 
case of an election of a woman to that office, might be called upon 
to bring an action in the name of the people to test the legality of 
this very election. 

If, however, there were any authoritative decisions on the question 
I would have no hesitation in giving in advance my opinion as to the 
right of a woman to hold the office you'refer to ; but there are none, 
and I must respectfully decline to give answer to your question in 
any other way, except to call your attention to the following cases : 

In Eobinson's case (131 Mass. E., 376), it was held that a woman 
could not be admitted to practice as an attorney ; see, also, Chorlton 
V. Lings (L. E., 4 Com. PL, 391); nor can she hold the office of 
justice of the peace (107 Mass. E., 604). But she may hold the office 
of school committee (115 Mass. E., 602), the distinction taken being 
that at common law a woman could hold an administrative local 
office, the duties of which she is competent to perform. See, also, 
the case of Myra Brodwell (55 111., 535), where the Supreme Court 
of that State refused to allow a woman to be appointed an attomey- 
at-law. Affirmed in 16 Wall., U. S. E., on the ground that the Illinois 
State Court had the right to so hold. But the main question was 
not decided. 

You will see by these cases how narrow is the line drawn by the 
courts, and how difficult it would be to give an opinion that would 
be of any use to you. The question will ultimately have to I 
settled by the courts of this State. Until that time the who 
matter, in my judgment, is one of mere speculation. 

Tours truly. 

CHAS. F. TABOE, 

Attorney-General 
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Office of the Attorney-Genebal, ] 
Albany, October 9, 1888. 3 

John D. Ellis, Esq., Antwerp^ N, Y. : 

Deab Sib. — Your communication of the fourth instant, asking me 
if, in my opinion, a young man bom November 7, 1867, will be a 
legal voter the present year, has been duly received, and in reply 
thereto I beg leave to state as follows : 

The general election thjs year will occur on November sixth. 

The rule is settled that an infant is of age on the beginning of 
the day preceding the anniversary of his birth. (2 Kent's Com., p. 
233 ; 1 Black. Com., p. 403.) 

The courts have held that a person born on the fourteenth day of 
a month becomes of age on the thirteenth of said month. (Phelan 
V. Douglass, 11 How. Pr., 193.) 

The law will not notice or .regard fractions of a day unless to 
prevent actual injuries. (3 Cow., 19 ; 18 Wend., 533, 655; 3 Denio, 
263 ; 6 How. Pr., 286.) 

I am therefore of the opinion that a person born on the 7th day 
of November, 1867, may vote at the coming election. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 
A ttorney- Oeneral. 
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C. R. DeFbeest, Esq., Hoffman House, Neio York city, N, Y. : 

Deab Sib. — Tour communication of the tenth instant, requesting 
my opinion as to whether the designation on the ballots of the 
presidential electors should be *' For Electors of President and Vice- 
President," or " For Electors of President and Vice-President of the 
United States," has been duly received. 

In reply thereto I would state that Vol. 1, E. S. (7th ed., p. 386, 

§ 10), provides : " When electors of President and Vice-President 

are to be chosen, a separate ballot shall be given for them, which 

11 be indorsed " Electors " and shall contain the names of per- 

s designated by the voter giving the same to be electors of 

^"ident and Vice-President, or any of them." 

Vhen. electors of President and Vice-President are to be chosen, 

aendments of the Constitution proposed, separate boxes shall, 

e manner, be provided, in which shall be deposited the ballots 

^ach electors and on such proposed amendments." (Id., p. 387, 
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" When electors of President and Vice-President shall be chosen 
at any election, the inspectors shall make a separate canvass and 
statement of the votes given "for electors, etc." (Id., p. 389, § 43.) 

The board of county canvassers "shall make a separate state- 
ment concerning the whole number of votes given in such county 
for the office of Governor, etc. The names of the persons for whom 
such votes were given; the number of votes given for each; 
another of the votes given for all county officers, any or either of 
them ; another of the votes given for Members of Assembly in each 
assembly district ; and another of the votes given for electors of 
President and Vice-President * * * » ^j^^ p 390^ g y^ 

" The board of State canvassers shall meet at the office of the 
Secretary of State on the Wednesday next after the third Monday 
of December * * * to canvass the votes given for 
electors of President and Vice-President.'' (Id., p. 396, § 14.) 

" The electors of President and Vice-President shall convene at 
the Capitol on the day preceding the first Wednesday in December 
after their election * * * ." (Id., p. 397, § 21.) 

" At the general election in November preceding the time fixed 
by the law of the United States for the election of President and 
Vice-President of the United States, there shall be elected, by gen- 
eral ticket, as many electors of President and Vice-President as this 
State shall be entitled to appoint * * * .» (Id., p. 395, § 3.) 

" Every elector of the State, for the election of a President and 
Vice-President of the United States, who shall attend at any election 
of those officers, etc., shall be entitled to receive the sum of fifteen 
dollars per day, etc." (Id., p. 398, § 29.) 

It will be seen, therefore, that none of the provisions quoted are 
in conflict with the provisions of section 10, page 386, 1. !B. S. 7th 
ed. B. S. providing for the form of ballot for electors ot President 
and Vice-President, except the one providing for the compensation 
of the electors who shall attend at any election of President and 
Vice-President of the United States. 

I am of the opinion that this last section in no way qualifies or 
defines the form of the ballot to be used at such election. 

The only provision in our statute which regulates the captic 
upon a ballot is section 2, of chapter 366 of the Laws of 1880, whi< 
provides that the ballot shall have a caption printed in one straig 
line in black ink with plain type of the size now generally kno\ 
and designated as " great primer Boman condensed capitals " ai 
the name of all candidates shall be printed in plain type with 1 
ters of a uniform size. 
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And Bee section 8 of title 65, article 2 of chapter 130, Laws 1842, 
which provides that the ballot shall contain the names of the per- 
sons for whom the elector intends to vote, and shall designate the 
office to which each person so named is intended by him to be chosen. 

By chapter 382, Laws of 1888, the appropriation for special mes- 
sengers appropriates from the general fund $4,000 for the " electors 
of President and Vice-President" 

The Constitution of the United States, article 2, section 2, pro- 
vides, that each State shall appoint in such manner as the Legis- 
lature may direct a number of electors, etc. Section 3 provides that 
the electors shall meet in their respective States, etc. Section 4 
provides the Congress may determine the time of choosing the 
electors, etc. 

It will be seen from these provisions of the Constitution that the 
word electors has a well defined signification, and their duties are 
regulated by this instrument. 

I am of the opinion, therefore, that the caption ** For electors of 
President and Vice-President " is a sufficient compliance with the 
statute and the Constitution, as to the designation of the officers to 
be vot^ for by the elector. 

I know of no law which makes any different provision as to the 
form of the ballot, or the caption for the city of New York. By 
chapter 314 of the Laws of 1886, amending chapter 410 of the Laws 
of 1882, section 2 of said amended act provides that the ballots for 
electors of President and Vice-President shall be the same as now 
prescribed by law, and when folded shall be indorsed, etc., on the 
outside the word " President," and be deposited in a box marked 
" President." This applies to the city of New York only, and has 
reference to the indorsement. 

Yours truly. 

CHARLES F. TABOE, 

A ttorney- General, 

i 

Office of the AiTORNEY-GEisrERAL, ) 
Albany, October 15, 1888. ) 

•qK H. HuRTLEY, Esq., 20 Thirieenth Street, West Troy, N. Y. : 

1KB. Sir. — Your communication of the eleventh instant, request- 
my opinion as to the right of soldiers stationed at the Water- 
Arsenal to vote at the coming election, has been duly received, 
ji reply thereto I beg leave to state as follows : 
e Constitution of the State of New York, at section 3, article 2, 
^ -'S that "for the purpose of voting, no person shall be deemed to 

25 
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have gained or lost a residence, by reason of his presence or absence, 
while employed in the service of the United States. * * * »» 

And in the case of Silvey v. Lindsey, 107 N. T., 65, the Court of 
Appeals, in construing said section, uses the f ollovring language : 
"The provision (article 2, section 3) disqualifies no one ; confers no 
right upon any one ; it simply eliminates from those circumstances 
the fact of presence in the institution named, or included within its 
terms. It settles the law as to the fact of such presence, as to 
which there had before been a difference of opinion, and declares 
that it does not constitute a test of a right to vote, and is not to be 
so regarded. . The person offering to vote must find the requisite 
qualifications elsewhere," and the court in that case held that, not- 
withstanding such section, the question of residence in each case 
was, as before the adoption of the Constitution, one of domicile or 
residence, to be decided upon all the circumstances of the case. 

In view of this decision, the question is to be determined in the 
same manner as the question of residence of other persons is deter- 
mined, and if the soldier has legally and properly established his 
residence, irrespective of his employment as a soldier at the arsenal 
or in the service of the United Spates, he would be entitled to vote. 
But if his residence depends simply upon the fact of his presence 
as a soldier in the performance of his duty at that particular place, 
then I do not think he would have the right to vote, and this rule 
applies whether such person lives within or without the post, or 
whether such person has his family with him or not, or whether 
said family be within or v^dthout the post. 

As above stated, the simple question to be determined is one of 
actual residence, and this,. of course, is covered by the intention of 
the person claiming the residence and all the surrounding circum- 
stances in connection therewith, and must be decided by the 
inspectors as the occasion arises, as provided by the general 
election law. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

Attorney-Genera^ 

Office of the Attorney-Genebal, 
Albany, October 15, 1888. 

William J. Langworthy, Esq., Alfred Centre, N. Y.: 

Deab Sib. — Your communication of the tenth inst., request; 
my opinion as to the right of the students of the college situfttec* 
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your place to vote at the coming election has been duly received, 
and in reply thereto I heg leave to state as follows : 

The Constitution of the State of New York, article 3, section 2, 
provides that " for the purpose of voting, no person shall be deemed 
to have gained or lost a residence by reason of his presence or 
absence while employed in the service of the United States . * * *^ 
nor while a student of any seminary of learning." 

Assuming that the students are possessed of all other qualifica 
tions, the question to be. determined is, whether they are actual 
residents of the election distrjlct in which they desire to vote. 

The residence of a person is his place of abode ; the place in which 
one usually has his home. To reside in a particular election district 
or county is for one to liave his home, usually, at the time of 
election, in such election district. 

A person, in order to entitle him to vote, must have been a 
resident of the election district thirty days, of the county four 
months and of the State one year. 

If the student claiming a right to vote can state, under oath, that 
when he took up his residence in the election district in which the 
college is situated, he came there with the intention of making it 
his permanent home, and of remaining there, after he should have 
finished his studies at the college ; and that he intended to give up 
and abandon the place where he came fi*om as a residence, then, 
under the rule as laid down in Silvey v. Lindsey (107 N. Y., 55\ I 
think that he would have a right to vote ; but if it appears that such 
student entered said college for the simple purpose of pursuing his 
studies, intending to remove therefrom and return to his former 
home as soon as they were finished, I think he would come within 
the provision of the Constitution above quoted, and would not be 
deemed to have gained a residence in the district in which said 
institution is situated. 

The Court of Appeals, in the case above cited, have held that 

" the question in each case is still as it was before the adoption of 

the Constitution, one of domicile or residence, to be decided upon 

all the circumstances of the case. The provision (art. 2, § 3) dis- 

lifies no one : confers no right upon any one ; it simply elimi- 

es from those circumstances the fact of presence in the institu- 

1 named or included within its terms. It settles the law as to 

effect of such presence, and as to which there had before been a 

^rence of opinion ; declares that it does not constitute a test of 

»ht to vote, and is not to be so regarded. The person offering 

' e njust find the requisite qualifications elsewhere." 
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I am of the opinion, therefore, that if the students can establish a 
residence, outside of their attendance upon the school, and that 
they went there for the purpose of making it their home, and such 
attendance upon the school is a mere incident connected with such 
intention and not the main purpose for which they went there, they 
may vote there. 

Very respectfully, your obedient servant. 

OHAS. R TABOE, 

, Attorney-General. 

Office of. the Attorney-General, ) 
Albany, October 16, 1888. ) 

Michael McLaughlin, Esq., Ballston, N, Y. : 

Dear Sir. — I am in receipt of your communication of the eleventh 
inst., requesting my opinion upon the following question : " If a 
male person is born in this country (the United States), of alien 
parentage, has he to be duly naturalized, after he becomes 21 years 
of age, provided his father has not become a citizen, before he can 
vote 1 " 

In reply thereto, I beg leave to state that, in my opinion, a per- 
son who is bom in the United States, of foreign parents, and who 
continues to live therein, and remains subject to the jurisdiction of 
the United States until after he arrives at the age of 21 years, is a 
citizen, without going through the form of naturalization. (Article 
14, § 1, Constitution U. S. ; U. S. E. S., § 1992 ; 9 Opinions U.S. 
Attorney-General, 379 ; Lynch v. Clarke, 1 Sandf. Ch., 683.) . 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

Attorney-General. 

Office of the Attorney-General,) 
Albany, October 18, 1888. ) 

Prof. Fort Lewis Seliney, Borne, N. Y. : 

Dear Sir. — Yours of the sixteenth instant asking for my c 
struction of the provisions of chapter 319 of the Laws of 1848, r 
especially as to whether you could state in your certificate t 
" the business office of the association is for the present at Eo.i 
Oneida county, N. Y." 

Section 1 of the act above referred to, provides that " any five 
more persons of full age, citizens of the United States, a majority 



Ebport of the Attornby-Gbkeeal. 197 

whom shall be citizens of this State, who shall desire to associate 
themselves for benevolent, charitable, scientific or missionary pur- 
poses, may make, sign and acknowledge before any officer authorized 
to take the acknowledgment of deeds in this State, and file in the office 
of Secretary of State, and also in the office of the clerk of the county 
in which the business of such society is to he conducted * * * »» 

Such construction ought to be placed upon a statute as may best 
answer the intention which the makers had in view. A thing within 
the intention is as much within the statute as if it were within the 
letter, and a thing, within the letter is not within the statute if 
contrary to the intention of it. 

It is clearly the intention of the act that the principal place of 
business of the association should be fixed. That the principal 
place of business of a corporation may be fixsd and stated, is quite 
necessary for the protection of its members and the public. 

If a corporation were created by special act of the Legislature, 
with its place of business specially mentioned in it, I do not think 
such place of business could be changed without special permission 
of the Legislature. I can not see any difference in principle 
between a corporation or society created by special act, and one 
organized under the general law. The place of business of one is 
established by the act itself, and in the other case it allows the 
corporation to name the place of business. If a corporation were 
created under the general statute, its place of business could be 
changed by complying with the provisions of that act. 

It is not intended to state that every corporate act must neces- 
sarily be transacted in that particular locality. On the contrary, 
^uch business as the exigency of its affairs requires to be transacted 
in other parts of the State, may be so transacted, and branch offices 
may be established in as many places as the business of the corpo- 
ration demands. 

The statute authorizing the formation of such organization as you 
contemplate, did not intend the creation of associations having no 
specific location in some town or city. ' 

I am of the opinion, therefore, that the certificate should read 
3 business office of the association is at Rome, Oneida county, 
{." ; if you intend to locate it there. 

Yours truly. 

OHAS. R TABOE, 

Attorney-General. 
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Office of the Attokney-General, ) 
Albany, October 18, 1888. » 

J. J. Bl/iSs, Esq., Bliss, Wyoming County, N, 'T, : 

Dear Sm.-— Tour communication of the seventeenth instant has 
been received, and in reply thereto I beg leave to state that section 
2 of article 2 of the Constitution provides that " no person  * * 
irho shall make or become directly or indirectly interested in any 
bet or wager depending upon the result of any election, shall vote 
at such election ; and upon challenge for such cause the person so 
challenged, before the officers authorized for that purpose shall 
receive his vote, shall swear or affirm before such officers that he 
has not * * * become directly or indirectly interestedi in any 
bet or wager depending upon the result of such election  * * ." 

The statute requires that if a person shall be challenged for any 
of the causes stated in this section of the Constitution he is required 
to take the following oath : " You do swear (or affijrm as the case 
may be) that you have not received or offered, do not expect to 
receive, have not paid, offered or promised to p3.y, contributed, 
offered or promised to contribute to any other to be paid or used, 
any money or other valuable thing, as compensation or reward for 
the giving or withholding of a vote at this election, and have not 
made any promise to influence the giving or withholding of any 
such vote ; and that you have not made any bet or wager and are 
not directly or indirectly interested in any bet or wager depending 
upon the result of this election." 

And the statute further provides that if any person shall refuse 
to take the oath so tendered, his vote shall be' rejected. It Would, 
appear therefore that the person must swear that he has not made 
any wager or is not interested, directly or indirectly, in any bet or 
wager, depending upon the result of the election, 

I think it is fairly within the contemplation of the Constitution 
and statute that a person who is directly or indirectly interested in 
a bet or wager depending upon the result of the election, or any 
pgxt thereof, should be disqilalified from voting. If a person has 
wagered upon the result of the election for President and V" 
President he is certainly interested in a bet or wager dependi 
upon the result of the election. If he has a bet or wager depei 
ing upon the election of Governor he is also interested in a ^ 
or wager depending upon the result of the election, and the sa 
may be said with reference to any other of the offices to 

« 

voted for. 
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The statute is broad and comprehensive and does not divide the 
disqualification and attach it to the right to vote for one person 
while it permits a vote for another person. 

lam of the opinion therefore that if it clearly appears thdt,a 
person has made a wager upon the result of the election of , any one 
or more of the candidates, he is entirely and totally disqualified 
from voting at such election for any and all of sUch candidates* 

Very respectfully, your obedient servant* 

CHAS. F. TABOE, 

Attorney-GeneraL 



Office of the Attorney-General, ) 
Albany, October 22, 1888. ) 

Hon. Willis S. Paine, Superintendent Banking Department : 

Dear Sir. — Tour communication of the twentieth inst., inclosing 
a letter from Edward J. Newel inquiring as to the legality of a reso- 
lution giving additional compensation to an oflicer of a savings 
bank for services rendered, when such services had been performed 
for a fixed compensation, has been received. 

In reply thereto I beg leave to state that inasmuch as the service 
had already been rendered and paid for at an agreed price the con- 
tract was completed and ended, and granting additional compensa- 
tion for such services in the name of back pay ^ould, I think, be in 
the nature of a gratuity and would not be countenanced by the 
savings bank law as a legitimate investment or disposition of the 
funds of the institution. 

Very respectfully, your obedient servant. 

CHAS. R TABOE, 

A ttorney- General 



Office of the Attorney-General, i 
Albany, October 22, 1888. ) 

1 HoRTON, Esq., Silver Creek, N, Y.: 

>EAR Sir.— Your communication of the nineteenth instant has 
n duly received, asking my opinion upon the following 
stions : 

^8t. " There^ is a family here who moved to Arizona three years 
"*^d took up their residence there. They intended, when they 
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*left, to come back, when he had made money enough to dischargee a 
mortgage upon a place which he owned here. He returned about 
three months ago. Is he a voter in this State 1 " 

, Second. "We have a man here who moved his family here from 
Canada about thirteen weeks ago. Twenty years ago he lived here. 
He claims that he never took the oath of allegiance to Canada but 
has voted there. Is he a voter here ? " 

Third. "A citizen of the United States left New York and went 
to Canada and was naturalized there. A son was bom to him while 
there, and the boy when he was a little over 18 months old returned 
here. He has never been naturalized. Is he a voter here ? His 
father never returned. The son was born after his father became 
naturalized there." 

I beg leave to submit the following, in answer to said questions, 
in the order in which they occur : 

First question. Whether or hot a person, by moving from this 
State and going into another State, loses his residence here, is a 
question of fact which must be determined by the inspectors of 
election upon all the circumstances of the case. 

The Attorney-General can not pretend to decide each particular 
case. He can only lay down general rules, and it will be for the 
inspectors to determine whether or not a person who applies to vote 
brings himself within those rules ; and the general rule is that in 
order to affect a change of citizenship from one State to another, 
there must be an actual change of domicile, with a honafde inten- 
tion to abandon the former place of residence and establish a new 
one, and the acts of the party must correspond with such purpose. 
If the removal from this State of the person you mention was for a 
temporary purpose, and there was no intention of abandoning the 
home h^re, but an intention of returning as soon as the purpose for 
which the removal was made was accomplished, and an actual 
retui'n, there has been no forfeiture of citizenship in this State. 

Second question. The person referred to in the second question 
if, at the time he removed to Canada, he intended to make it his 
home and abandon his home here, would not I think be entitled to 
vote at the coming election, inasmuch as he would not have beer 
resident of this State for one year. 

Third question. Expatriation is recognized by the Unit 
States as an inherent fundamental right of all people (U. S. R. 
§ 1999) and when a citizen of this country moves to a forei 
country and takes the oath of allegiance, he foif^ts his right 
citizenship here and becomes a citizen of such foreign country, ff 
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all children bom to him thereafter in such country are not citizens 
of the United States, and before they can vote must be naturalized 
the same as any other alien. (Opinions of Attorney-General of the 
XJ. S. vol. 14, p. 296 ; Matter of Spoughton v. Taylor, 2 Paine, 665.) 

Very respectfully, your obedient servant. 

OHAS. F. TABOE, 

— Attorney-General. 

Office of the Attorney-General,) 

Albany, October 24, 1888. ) 

Hon. David B. Hill, Governor : 

Sir. — I am in receipt of the communication of Charles K Cook, 
Esq., addressed to you, and by you referred to me, and inquiring* if 
the fact of a person having been sentenced to the Elmira Reforma- 
tory under the age of 16 years, and discharged two years thereafter, 
disqualified him from holding the office of supervisor of elections, 
and in reply thereto I beg leave to state that I find nothing in the 
laws of the United States, or in fact in the laws of this State work- 
ing" such disqualification. 

The only qualifications required by the act authorizing the 
appointment (section 2012, U. S. E. S.) are that such persons shall 
be citizens and residents of the city or town, or of the election dis- 
trict, or voting place or precinct, in the county or parish for which 
such appointments are made, and able to read and write the English 
langaoige. (See, also, section 1, article 14, TJ. S. Constitution; 
section 711, Penal Code, N. Y.) 

Very respectfully, your obedient servant. 

CHAS. F. TABOR, 

Attorney-General. 

Office of the Attorney-General,] 

Albany, October 29, 1888. ) 

A. L. Colony, Esq., Olean, N. Y. : 

Dear Sir. — Your communication of the twenty-fifth instant has 
m received, in which you ask me the following question : " Can a 
ing unmarried voter, bom and brought up in this town, after a 
ar and a half's absence from the State, and in business in another 
ite, in a town there, elect that his residence for voting purposes 
till in this town, because he has never acknowledged his home as 
ng settled by his residence continuously in a town in another 
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In reply thereto I beg leave to state as follows : The Constitution 
(section 1, article 2) provides that " every male citizen, of the age of 
twenty-one years, who shall have been a citizen for ten days and an 
inhabitant of this State one year next preceding an election, and 
the last four months a resident of the county, and for the last 
thirty days a resident of the election district in which he may 
oflfer his vote, shall be entitled to vote at such election in the 
election district of which he shall at the time be a resident, and not 
elsewhere." 

The question of residence under this section is one of facts, to be 
determined in each individual case, as it arises, and the general 
rules governing such question are as follows : 

Every person must have a domicile somewhere, and he can only 
have one domicile at one and the same time. Every person has a 
domicile of origin, which is his residence until he acquires another, 
and the one thus acquired is in like manner retained until he acquires 
a third domicile. The existing domicile always continues until 
another is acquired. ' So by the accession of another the former 
domicile is relinquished. The domicHe of origin arises from birth 
or connections. A domicile is a place where a person has fixed his 
habitations, without any present intention of removing therefrom. 
The being at a place of a person is prima faxiie evidence that such 
person is domiciled there, but it may be explained and the presump- 
tion rebutted. It may be shown that he was at such place on a visit 
or was there on account of his health or business. To effect a 
change of domicile there must be an intention and act united, and 
the domicile of nativity will remain until a subsequent domiMle is 
acquired animo etfojcto. If a party removes from his domicile with 
the intention of returning, he does not lose his domicile, as he can 
have acquired one nowhere else. So, if a person leaves the place of 
his domicile temporarily or for a particular purpose and does not 
take up a permanent residence elsewhere, he does not change his 
domicile. Inhabitancy and residence are generally used as syn- 
onymous terms, and an inhabitant is defined to be one who has his 
domicile in a place or one who has an actual fixed residence in a 
place. (Crawford v. Wilson, 4 Barb., 504.) 

If therefore the person you speak of, when he left the town of ] 
birth, did not intend to seek a new residence or to give up his hor 
or domicile in such town, and intended in good faith to retu 
thereto after he should have accomplished the purpose for which 
absented himself, I think that he would not be deemed to have L 
his residence. 
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Whether the person mentioned by you comes properly within the 
rules above stated is a matter for the person himself to determine, 
in the first instance ; but if, upon his oflfer to vote, he should be 
. challenged by the inspectors, or by any other person entitled to 
vote at the same poll, the inspectors may put to him all such ques- 
tions as may tend to test his qualifications as a resident of the town 
or ward, and if the answers to such questions disclose facts in them- 
selves inconsistent with an intention to retain his residence in the 
town which he claims to have left temporarily, and tend to establish 
the fact that when he left said town he intended to, and 'did, take 
up his residence at another place, his vote may and should be 
rejected, unless the right to vote be persisted in and the general 
oath administered. (§§ 13 and 14, art. 2, title 4, ch. 130, Laws of 
1842 ; Silvey v. Lmdsay, 107 N. Y., 55.) 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

Attorney-GeneraL 

OFFICE OF THE AtTORNEY-GeNERAL, ) 

Albany, October 29, 1888. ) 

Professor Eugene Bouton, Sherburne, Chenango Co., JV. Y. : 

Dear Sir — Tour communication of October twenty fifth has been 
duly received. You ask the following question : 

First "Whether the four months of the statute prescribing the 
qualifioations of voters as regards residence in a county are four 
times thirty or 120 days, or four months as the months run, namely 
from date to date ? 

Second. In case the latter interpretation be the accepted one, 
whetHer I must overlap the seventh day or whether I am regarded 
as having completed the time before the seventh day arrives ? 

The Constitution provides that you must be for the last four 
months a resident of the county. (Art. 2, § 1.) 

Whenever the term "month" or "months" is or shall be used in 

any statute, etc., it shall be construed to mean the calendar and not 

lunar month, unless otherwise expressed. (2 B. S., p. 1844, § 4.) 

have decided recently that a person bom on the 7th day of 

/ember, 1867, may vote at the coming election, in accordance 

li the decision of the courts that a person bom on the fourteenth 

.' of a month becomes of age on the thirteenth of said month, 

mty-one years thereafter. (Whelan v. Douglas, 11 How. Pr., 
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In analogy with the above decision, it is my opinion that you 

complete your four month's residence in the county on the sixth of 

November, 1888, and therefore you will be entitled to vote at the 

coming election. 

Very truly yours. 

CHAELES F. TABOE, 

Attorney-General. 

Office of the Attorney-General,] 
Albany, October 31, 1888. ) 

E. A. Hammond, Esq., Hume, Allegany County, N. Y.: 

Dear Sir. — I am in receipt of your communication of the 
twenty-seventh instant, asking for my opinion upon the following 
question, viz. : 

" If a person (male) swears in his vote if it can be rejected by the 
inspectors, they being satisfied that he is not entitled to vote," 
and if the board can reject a vote after both oaths have been 
taken ? 

In reply thereto I beg leave to state^as follows : 

The manner of voting and challenges is provided for by article 2 of 
title 4 of chapter 130 of the Laws of 1842, and the portions thereof 
which relate particularly to the questions under consideration are 
sections 13, 14, 15, 16 and 11,, and in substance provide that if any 
person offering to vote shall be challenged, one of the inspectors shall 
administer to him the following " preliminary " oath : " You do swear 
(or affirm) that you will fully and truly answer all such questions as 
shall be put to you touching your place of residence and qualifi- 
cations as an elector," and the statute then provides that the 
inspectors shall proceed to question the person challenged particu- 
larly in reference to his residential qualifications and citizenship ; 
" and all such other questions as may tend to test his qualifications 
as a resident of the town or ward, citizenship and right to vote at 
that poll." "And if any person shall refuse to take the said pre- 
liminary oath when so tendered, or answer fully any questions 
which shall be so put to him, his vote shall be rejected." 

"After receiving the answers of the person so challenged, th^ 
board of inspectors shall point out to him the qualification, if any 
in respect to which he shall appear to them deficient." 

Up to this point the inspectors would, I think, have power ti 
reject the vote if after the examination of the person as above pr< 
vided it was fipparent that such person lacked the qualifications « 
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a voter. Although a strict reading of the statute would indicate 
that the vote could only be rejected when the person challenged 
"refused to take the said preliminary oath * * * or to answer 
freely any questions which should be put to him." Such interpre- 
tation would not be consistent with the general purpose and inten- 
tion of the provisions above set forth. 

There would be no sense in examining a person under oath con- 
cerning his qualifications and ascertaining that such qualifications 
were lacking if the vote was required to be received whether the 
person challenged was a qualified voter or not. Such a construction 
would render the inquiry by the inspectors useless and meaningless. 
And indeed this right of the inspectors to reject a vote before the 
general oath has been taken, hereafter mentioned, has been recog- 
nized and approved by the Court of Appeals. (Silvey v. Lindsay, 
107 N. Y., 65.) 

Therefore when a person about to vote is challenged, the inspec- 
tors should swear him and may examine him fully concerning all his 
qualifications as a voter and all questions may be put to him relat- 
ing to such qualifications. 

If the person so challenged refuses to take the oath or refuses 
to answer proper questions or discloses that he lacks the nec- 
essary qualifications, the inspectors should point out to him the 
qualifications, if any, in which he appears deficient, and unless 
the person so offering to vote persists in his claim to vote the 
inspectors should reject it. The inspectors should not, however, 
ask questions which do not tend to test or which do fiot relate to the 
necessary qualifications, and reject the vote for a refusal to answer 
such questions. (Goetchens v. Matthewson, 61 N. Y., 420.) 

If, however, after the examination, as above set forth, the voter 
still insists upon his right to vote, even though the examination 
should disclose a want of qualifications, and the challenge is not 
withdrawn, one of the inspectors must administer to him the oath 
as prescribed in section 17 of the act above referred to, and if the 
person takes the oath there prescribed the inspedlors are legally 
bound to receive the vote. 

Vhile it may and does strike one as somewhat strange that a 
son may vote after having stated specific facts disclosing dis- 
lifications by taking a general and sweeping oath which may be 
[rely inconsistent with such previous specific statements, and 
ch oath appears to be nothing more than the conclusions of the 
person taking it, still such is the construction which has been 
r*«d upon the statute by the Court of Appeals, and from the 
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phraseology of the statute itself and other provisions of the same 
act, I think such a construction is directly in harmony with the 
intention of the Legislature. The Court of Appeals in giving this 
construction to the sections above referred to said in the opinion : 
"It is seen, therefore, that the inspectors have no authority by 
statute to reject a vote, except in the three cases, after refusal to 
take the preliminary oath, or freely answer any questions put, or on 
refusal to take the general oath, and the only judicial discretion 
vested in them is to determine whether any question put to the 
persons offering to vote has or has not been fully answered. If the 
questions put have been fully answered, and such answers discover 
the fact that the person offering to vote is not a qualified voter, yet 
if he persists in his claim to vote, it is imperative upon the inspec- 
tors to administer to him the general oath, and if taken, to receive 
the vote and deposit the same in the ballot-box. These are all the 
safeguards the Legislature have thought proper to provide to insure 
the prevention of fraudulent or illegal voting, and this leaves but 
little discretion to the inspectors." (People ex rel. Smith v. Pease, 
27 N. Y., 46.) 

The language above quoted has been qualified in respect to the 
questions which may be put by the inspectors by the case of 
Goetchens v. Mattheson {supra), which as above stated holds that 
the questions must be such as tend to test the qualifications of the 
person offering to vote, but in all other respects this decision is 
decisive of the question. 

I am of the Opinion, therefore, that the inspectors of elections 
have no authority to reject a vote if the person offering to vote 
takes the preliminary oath and freely answers all proper questions, 
and after having answered such questions persists in his claim to 
vote and takes the general oath as prescribed in section 15, supra. 

I would state in conclusion that this opinion is based upon and 
refers to the general election law of the State as contained in chapter 
130 of the Laws of 1842, and that no examination has been made of 
any special or 16cal statutes relating to particular cities. 

Very respectfully. 

CHAS. F. TABOE, 

A ttorney-Generai 
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Office of the Actorney-General, ) 
Albany, October 31, 1888. ) 

Calvin Hotchkiss, Esq., Lyons, N, Y.: 

Dear Sir. — Tour communication of the twenty-ninth inst., stating 
that the county judge of your county and clerk have been traveling 
through the county naturalizing persons of foreign birth in the 
different towns, and asking me if, in my opinion, those persons will 
be entitled to vote at the coming election, has been duly received, , 
and in reply thereto I beg leave to state that in the case of the ^ 
People ex rel. Christem v. Walsh (9 Abb. N. C, 465), the court 
decided that inspectors of election can not question the validity of 
a certificate of naturalization, if it appears regular upon its face ; 
that if there was fraud or error in the proceedings upon which the 
certificate was granted, such certificate could only be attacked upon 
a direct application to the court for that purpose. 

Very respectfully, your obedient servant. 

CHABLES F. TABOE, 

A ttorney-General. 



Office of the Attorney-General, J 
Albany, November 1, 1888. ) 
J. J. Bliss, Esq., Bliss, N. Y.: 

Dear Sir. — Tour communication of the thirtieth ultimo, asking 
my opinion upon the following question, has been received : 

" If a man sells a piece of property, to be paid for at double price 
when a certain man is elected to a certain office or to receive noth- 
ing if this man is not elected, does it disqualify him from voting if 
he is challenged ? " 

The Constitution provides at section 2 of article 2 that "No 
person who shall * * * make or become directly or indirectly 
interested in any bet or wager depending upon the result of any 
election, shall vote at such election * * * /» 

bet or wager is defined by Webster to be " that which is laid, 
\.ed or pledged as between two parties upon the event of a con- 
j or any contingent issue ; the act of giving such a pledge*; a 
rer." 

he Court of Appeals in the case of Harris and others against 
•*e (81 N. T., 532), say : A bet or wager is ordinarily an agree- 
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ment between two or »more, that a sum of money, or some valuable 
thing, in contributing which all agree to take part, shall become 
. the property of one or more of them on the happening, in the 
future, of an event at the present uncertain. There is in them this 
element * * * ; that each party * * * ^ets a chance of gain 
from others and takes the risk of his own to them." 

And in the People v. Sargent (8 Cow., 139), it is said " illegal 
gaming implies gain and loss between the parties by betting, such 
as would excite a spirit of cupidity." 

So that I should say, ordinarily, that if a person is a party to a 
transaction by the terms of which such party has a chance of gaming 
or losing something of value, upon the happening or not happening 
of some contingency, such transaction would constitute a bet or 
wager, within the meaning of the constitutional provision above 
quoted. 

It appears to me by the facts stated that a man who sells a piece 
of property in that way depends upon the result of the election, 
which is uncertain, for the payment of the value thereof, and the 
person buying said property depends upon the result of an 
Uncertain event, as to whether he is to pay anything therefor, 
or not. 

I am of the opinion, therefore, that if the contingency set forth in 

yoiir statement of facts rests upon the election or defeat of a person 

at the present election, the parties beneficially interested and who 

are parties to the transaction, would not have a right to vote at such 

election. 

Very respectfully, your obedient servant. 

CHAELES R TABOE, 

A ttorney-General, 



Office of the Attorney-General,) 

Albany, November 1, 1888. ) 

» 

George P. Euss, Esq., Borne, N. Y. : 

Dear Sir. — In reference to the question submitted to me by yo> 
as to whether David E. Pugh has forfeited his right to the office o 
supervisor, I beg leave to state as follows : 

It app ars by section 9 of the charter of the city of Eome that 
person elected to the office of supervisor must take the oath of offi' 
prescribed by the Constitution of the State, and file the same wi*'^ 
the city chamberlain within ten days after "personal notice 
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writing of his election from the chamberlain," and for failure to do 
so he shall forfeit twenty-five dollars to the use of the city, and be 
deemed to have declined the office, and a new appointment may 
thereupon be made. 

The law now seems to be settled in this State that a provision of 
the statutes requiring a bond or an oath of office to be filed within 
a specified time is directory, and unless the statute, by itself, in 
positive terms, declares that the failure so to do shall, in itself, 
create an absolute vacancy, that such oath or bond may be filed 
after the lapse of a specified time, provided no proceedings have been 
instituted or steps taken to declare the office vacant arid to fill such 
vacancy. ^ 

The provisions of the city charter above referred to are similar to 
the provisions in reference to town constables, and in reference to 
the office of constable the. General Term of the Supreme Court, 
in the case of Adams v. Tator (42 Him, 384), held that if the con- 
stable negrlected to file his bond within the time speci§ed, but did 
file it previous to any action being taken upon the part of the town 
officers to fill the vacancy, or declare the office vacated, sucR subse- 
quent filing was sufficient. 

I am therefore of the opinion that if Mr. Pugh filed his bond 
before any^new appointment was made by the appointing power, 
that he has a legal right to the office, and that the board can not, 
therefore, appoint a person iu his place. 

Inasmuch as this point seems to be conclusive, I have not deemed 
it necessary to consider the other poiut, as to whether actual per- 
• sonal notice was requisite. 

Very respectfully, your obedient servant. 

CHAELES F. TABOE, 

Attorney -General. 

Office of the Attorney-General,) 
Albany, November 1, 1888. ) 

Andrew J. Conlon, Esq., South Lansing, Tompkins County, N, Y. : 

>EAR Sir. — Your communication of the twenty-ninth inst., asking 

n Indian who does not reside on the reservation has a right to 

^ at the coining election, has been diily received. 

he right to vote in this State is confined to male citizens of the 

of 21 years. (§ 1, art. 2, State Constitution.) 

I Indian is not a citizen within the meaning of this section of 

"''institution, and can not make himself such by leaving his tribe 

27 
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and settling among citizens. (United States v. Osborne, 6 Sawyer, 
406 ; Groodsell v. Jackson, 20 Johns., 693 ; 15 Am. L. E., p. 21.) 

While , Indians are not, therefore, by birth citizens, they can 
undoubtedly become so by some competent act of Congress author- 
' izing their naturalization. I do not know, however, of any such act. 
(See 2 Kent's Com., 72.) 

It is said that by an act of Congress of March 3, 1843, the Stock- 
bridge Tribe of Indians in Wisconsin were made citizens. 

I have not been able to find any statute of this State which under- 
takes or makes provisions for naturalization of Indians, for the pur- 
pose of giving them the right of suffrage. 

Very respectfully yours. 

CHAELES F. TABOE, 

A ttorney-GeneraL 



Office of the Attorney-General, j 
Albany, November 22, 1888. ) 

J. W. Cornell, Esq., Town Clerk, Wappingers Falls, N. Y. : 

Dear Sir. — Tour communication of the twentieth iiist., addressed 
to the Hon. Frederick Cook, Secretary of State, has beep referred to 
this department. 

In reply thereto I beg leave to state that the vacancy in the oflSce 
of supervisor of your town should be fiUed as follows : 

The clerk may call a special town meeting, for the purpose of 
fiUing such vacancy, within eight days after the happening thereof, 
on a petition of not less than twenty-five legal voters of the town. 
If such special election be not jcalled within the time prescribed, 
and the vacancy is not filled by election within fifteen days after the 
happening thereof, the justices of the peace of the town may 
appoint a suitable person to fill such vacancy. The justices can in 
no event supply such vacancy until fifteen days after the happening 
thereof. ( §§ 34 and 35, E. S., 7th ed., 822 ; People v. Van Home, 
18 Wendell, 515.) 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

Attorney-Gener 
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Office of the Attorkey-Genebal, ] 
Albany, November 26, 1888. 3 

James Connolly, Esq., Factory Inspector^ Albany ^ N. Y.: 

DjBAB Sib. — Tour communication of the sixteenth inst. has 
been duly received, requesting my opinion upon the following 
questions, viz. : 

First. Is an employer engaged in what is technically known as a 
trade or craft, which requires knowledge of its mystery or art to be 
learned by actual practice and work thereat, who employs a minor 
in said trade or craft, required by law to indenture such minor! 

Second. Is it incumbent upon the employer to teach all •branches 
of the trade or craft in which the employer is engaged, and at which 
the minor is employed 1 

Third, "A minor who has served two years of his apprenticeship 
without being indentured, has indenture papers made out^ and at 
the end of that time, under subdivision 1 of this section which 
says, * Who shall bd bound to serve his employer or employers for 
a term of not less than three nor more than five years,' does he 

• * 

legally get the benefit of the two years already served ? " 

In answer to the above questions, I beg leave to submit the 
following: 

Previous to the passage of chapter 934 of the Laws of 1871, which 
will hereinafter be more particularly mentioned, the word " appren- 
tice " had a weU defined meaning and signification at law. It was 
a species of minor servant, bound by indenture to serve another for a 
term of years, receiving in return for his services instruction in his 
master's trade, art or occupation, and in order to legally create the 
relationship of an apprentice between the employer and such minor 
servant, it was necessary to comply with article 1, title 4, chapter 8, 
part 2, of the Bevised Statutes. 

In 1871, chapter 934 was passed, and it is under this act that the 

questions submitted by you arise. That act is entitled "An act 

in reference to apprentices and employers" Section 1 provides that 

" on and after the passage of this act, it shall not be lawful for any 

on or persons in this State to employ or take as an apprentice 

' minor persons to learn the art or niystery of any trade or 

;, without having first obtained the consent of such person's 

-^ guardian or guardians. Nor shall any minor person be taken 

^ apprentice aforesaid unless an agreement or indenture be 

vn up in writing, in accordance with the provisions of this act, 

^'-Ty executed under seal by the person or persons employing 
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said apprentice, and also by the parent or parents, if any be living, 
or by the guardian or guardians of said apprentice, and likewise by 
said minor person so becoming an apprentice." 

Section two prescribes specifically what said agreement or inden- 
ture shall contain, viz. : First, that said minor shall be bound to 
serve his employer or employera for a term of not less than three 
nor more than five years. Second, that said minor person so inden- 
tured shall not leave his said employer or employers during the 
term for which he shall be indentured, and if any said apprentice, 
so indentured as aforess^jid, shall leave his said employer or 
employers, except as hereinafter provided, said employer or 
employers, may compel the return of the said apprentice, under 
the penalties of this act. Third, that said employer or employers 
shall covenant and agree, in said indenture, to provide, at all times 
during the continuance of the same, suitable and proper board, 
lodging and medical attendance for said apprentice, and said 
employer or employers shall also further covenant and agree to 
teach, or cause to be carefully and skillfully taught to his or their 
said apprentice, every branch of his or their said business to which, 
said apprentice may be indentured; and said employer or employers 
shall be further bound, at the expiration of said apprenticeship, of 
not less than three or more than five years, to give to said appren- 
tice a certificate, in writing, stating that said apprentice has served 
a full term of apprenticeship of not less than three or more than 
five years, at such trade or craft as may be specified in said 
indenture. 

Section 3 of said act, as amended by chapter 437 of the Laws of 
1888, provides that " any person or persons tailing an apprentice, 
without complying with the provisions of this act, shall be deemed 
guilty of a misdemeanor, and on conviction thereof before any 
magistrate or court having jurisdiction, held in the coimty in which 
the business of said employer or employers may be conducted, 
shall be subject to a fine of not less than $500 * * * ." 

It does not appear that this act was intended to affect the right of 
a parent or guardian to procure general employment for a minor, 
and the act miakes provision for two separate classes : First, x. 
minor is to be employed to learn the art or mystery of any trade c 
craft without first having obtained the consent of such person's legj 

# 

guardian or guardians ; and, second, no person shall take an appre 
tice without, in addition to procuring the consent of the guardian 
guardians or the parent or parents of such child, executing t 
indenture or agreement provided for. 
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I think, therefore, that it was the general intention of this statute 
that minors might be employed, with the consent of their guardians, 
generally, for the purpose of learning the art or mystery of any 
trade, without having attached to him all of the incidents connected 
with apprenticeship, and without requiring the executipn of the 
agreement or indenture referred to in the act, but that where it was 
intended to take a person as an apprentice, as that word is generally 
understood, an agreement or indenture, as provided in the act, would 
be necessary. ^ 

As to the second question. If any such person is taken as an 
apprentice, It is incumbent upon the employer to teach all branches 
of the trade or craft in which the said employer is engaged. 

As to the third question. While the statute forbids the employer 
to take any minor person as an apprentice, unless an agreement be 
entered into in writing, still if such minor person be taken as an 
apprentice, or through neglect or otherwise, or intention, on the 
part of the employer no written agreement is formally executed, 
still if subsequently the required written agreement was entered 
into, I do not think the minor should be deprived of the benefit of 
the time already served under the contract. I think the provision 
creating a penalty against the employer was intended for* the 
benefit of the minor and for his protection, and that where he has 
entered upon his duties as an apprentice, and faithfully performed 
his part of the agreement, it should be construed as a part perform- 
ance, and the employer should not be allowed to take advantage of 
his own wrong. (Redmond v. Smith, 7 Manning & Granger, 456 ; 
Ryan et al. v. Dox, 34 N. T., 307 ; Bennet v. Abrams, 41 Barb., 619 ; 
Fowler v. HoUenbeck, 9 Barb., 309.) 

Very re8pectfull5% your obedient servant. 

CHARLES R TABOR, 

Attorney-General. 

Office of the Attorney-General,) 
Albany, November 28, 1888. ) 

"■" TV. Pond, Esq., Fish and Game Protector, Malone, N. Y. : • 

>ear Sir. — Tour communication of the twenty-first instant has 
n duly received^ submitting for my consideration the following 

^stions : 

irst Have you the power to serve a warrant issued for the 
3st of a person who is suspected of having violated the game 
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Second. Have you the right, as game protector, to settle with 
parties you may find violating the law, if they pay the penalty, 
where it is not convenient to go to a justice of the peace f 

Third, The supervisors of your county do not direct the election 
of a gam^ constable, but one or two towns keep up the practice, 
and there is a case up where one of such constables has brought 
action against a party, and without consulting the district-attorney, 
has employed counsel for the people at a cost quite in excess of the 
fine, and the bills are now before the supervisors. 

In reply thereto I beg leave to state as follows : 

The Code of Criminal Procedure, sections 148, 149 and 150, pro- 
vides what the evidence must be and when a warrant must be 
issued. 

No warrant can be unlawfully issued for the arrest of a person 
because he is suspected of committing a crime. (Blodgett v. Boa, 
18 Hun, 132 ; matter of Bothaker, vol. XI, Abb. N. C, 122.) 

Therefore neither you or any other person, whether an oflScer or 
not, would be justified in serving a warrant or in arresting a person 
" who is suspected of having violated the game laws." 

And section 168 of the Code of Criminal Procedure, provides by 
whcftn an arrest may be made, viz., by a peace officer, with or without 
a warrant, and generally by a private perspn. 

Section 177 of said code provides that a peace officer may without 
warrant arrest a person : 

First, For a crime committed or attempted in his presence. 

Second, When the person arrested nas committed, a felony 
although not in his presence. 

Third, When a felony has in fact been committed, and he has 
reasonable cause for believing the person arrested to have com- 
mitted it. 

And section 183 of said code provides when a private person may 
arrest, viz., for a crime committed or attempted in his presence. 

Second, When the person arrested has committed a felony 
although not in his presence. 

These are all the cases provided by the Criminal Code for the 
arrest of persons by an officer with or without a warrant, or b;* '^ 
private person. (See People v. Shanley, 40 Hun] 478.) 

But section 5 of chapter 577 of the Laws of'' 1888, under wh 
you received your appointment, provides that said protectors m 
with or without warrant, arrest any person violating any of the p 
visions of any statute now or hereafter enacted and in force at 
time for the protection of moose, wild deer, birds and fish. 
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It may also be said that section 153 of said code provides that a 
tojarrant must be directed to and executed by a peace officer, and 
section 154, supra, provides who are peace oflScers and does not 
incdude your office. 

The general statutes do not seem to provide for a case of actual 
service of a warr(int except by an officer. It may be that there are 
' some special cases when this can be done. 

Nor do I find any provision in that act authorizing the game pro- 
tector, upon his own motion, and at his own will, to settle with 
parties. He may, however, for good cause, direct a discontinuance 
of a suit on the authority of the chief game and fish protector. 
(§ 3, chap. 577, Laws of 1888.) 

Third question. Section 38 of chapter 534 of the Laws of 1879 
Ijrovides that it shall be lawful for the boards of supervisors of the 
several counties of this State, by affirmative vote of a majority of 
the members elected at a regular meeting of such boards respec- 
tively, to authorize the selection in each or any of the towns or cities 
of their respective counties, of one or more officerSi to be designated 
as game constables, who shall be chosen at town meetings as other 
town officers are chosen, and hold office for the term of one year; 
and there can legally be no such office as game constable, unless the 
office be created by the supervisors in the manner above stated. It 
would follow, therefore, that the person claiming to act as game 
constable has no authority whatever further than any individual has. 

Very respectfully, your obedient servant. 

C. F. TABOE, 

A ttorney- General. 



Office of the Attorney-General, j 
Albany, November 24, 1888. ) 

Hon. Edward Wemple, Comptroller, etc, Albany, N. Y. : 

Dear Sir. — In answer to your question presented to me yester- 
day, whether the appointments to be made under section 4 of 
article 5 of the Constitution, are subject to the rules and regulations 
, ided for by the Civil Service Act, chapter 354 of the Laws of 
3, and the acts amendatory thereof and supplemei\tal thereto, I 
^eave to say: 

3tion 4 of article 5 provides that the Superintendent of State 
sons shall appoint the agents and wardens, physicians and chap- 
- af the prisons. The agent -and warden of each prison shall 
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appoint all other officers of such prison except the clerk, subject to 
the approval of the Superintendent: It is further provided that the 
Comptroller shall appoint the clerks of the prisons. 

The power conferred upon the heads of departments to appoint 
subordinates, in this State, is generally conferred by statute. The 
power in this instance, however, is a constitutional one, and is 
almost similar to that provided by section 3 of article 5, relating to 
the appointments of the Superintendent of Public Works. 

This provision of the Constitution in question was adopted by a 
vote of the people on the 7th of 'November, 1876. The journal of 
the Constitutional Commission briefly states why this amendment 
was made. It is there stated, at page 296, that " it is generally con- 
ceded that the management of the prisons by a board of inspectors 
has been a disastrous failure. Under the change proposed, the 
superintendent would be at all times directly responsible to the 
Governor, and he to the people, for the proper and faithful dis- 
charge of the important duties pertaining to this branch of the 
public service." 

Both the superintendent and the Comptroller are State officers 
and both constitutional officers. The Constitution requires that 
the superintendent shall give security for the faithful performance 
of his duties. The object of the amendment clearly was to concen- 
trate the power of appointment in certain officers, and to fix the 
responsibility upon the heads pf departments vested with^ the 
power of such appointments. The power conferred upon the sup- 
erintendent and agent and warden, as well as upon the Comptroller, 
by this section of the Constitution, is absolute. .Each of these 
officers is to determine what persons are best qualified to serve the 
people in the various positions to which the appointments are 
made. That power can not be taken away from them by any legis- 
lation whatever ; nor can it be impaired, limited or abridged in any 
way by legislative authority. 

The whole question has, however, been determined in the case of 
the People, ex rel., KiUeen v. Angle, decided by the Court of 
Appeals, and reported in the 109th New York, page 564. This case 
involved the construction of section 3 of article 5 of the Constil 
tion, in reference to the power of the Superintendent of Pub] 
Works to make appointments freed from the limitations of the Cii 
Service Act. 

The Court of Appeals in that case, in construing this section < 
the Constitution, so very nearly similar to the one under eonside] 
tion, said: "It is apparent from these provisions that it v 



V 



Bepobt op the Attobnbt-Genebal. 217 

intended thereby to create a new scneme for the management of 
the canal aflFairs of the State ; the principal feature of which was to 
give large authority to the superintendent in their management and 
control, and to hold him personally accoimtable for any failure to 
exercise such powers in the interest and for the benefit and advant- 
age of the people. As an incident of this scheme, the superinten- 
dent was given power, subject only to his sense of duty and^the 
obligations of his oath of office, to select and appoint his subordi- 
nates, and was to be made personally responsible for the faithful 
performance of the duties assigned to them. It was plainly 
inteiMed thereby to leave to the superintendent exclusively the 
determination of the propriety of such appointments, and the suffi- 
ciency of the qualifications possessed by proposed appointees, and 
to hold him responsible for the faithful exercise ^f his intelligence, 
judgment and discretion in the performance of that duty. The 
broad grant of power excludes the idea that it was intended that he 
should be hampered, restricted or regulated in its exercise by any 
extraneous authority whatever, except such as might be authorized 
by other constitutional limitations expressly applicable thereto. 
* * * Any provision of law, therefore, which materially 
interferes with the freedom of selection confeiTed upon the superin- 
tendent, and the exercise of his judgment in investigating and deter- 
mining the fitness and propriety of contemplated appointments, 
seems to us not only to conflict with the terms of the Constitution, but 
plainly to violate its spirit and intent. * * * ^y legislation 
which relieves him from the obligation to exercise his judgment 
and skill in the service of the people deprives them of th^ 
contemplated benefits arising therefrom, and eflFects a radical 
change in the scheme inaugurated by the constitutional provision. 
The great impropriety of such a construction is made apparent by 
the consequences which follow the taking away the selection and 
appointment of his subordinates, and at the same time holding him 
criminally and pecuniarily responsible for the effects of their 
misconduct and inefficiency in the performance of their 
duties." 
The court further held in this case that section 6 of article 5, 
^ich provides in general terms that **the powers and duties of the 
reral boards and of the several officers in this article mentioned, 
ill be such as now are or may hereafter be prescribed by law," had 
application to the case at hand. 

[ can see no distinction between the two sections of the Constitu- 
 that requires any different rule of application. 

28 
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I am therefore of the opiniftn that the appointments provided for 
by this section of the Constitution in question are not subject to, or 
controlled by, the statutory rules and re^tdationii of the Civil Service 
Commission. 

Very respectfully yours. 

CHAS. R TABOE, 

, Attorney-General. 

m 

Office of the Attorney-General,/ 
Albany, December 7. 1888. ) 

Hon. Willis S. Paine, Superintendent of the Banking Department : 

Dear Sir. — I am in receipt of your communication of the twenty, 
sixth ult.3 stating that during June an examination was made of the 
Jarvis-Conklin Mortgage Trust Company, a corporation organized 
under the laws of the State of Kansas; that the report of such 
examination is now on file in your department, and asking me if, 
inasmuch as such company proposes to discontinue business in this 
State on payment of its indebtedness, you should publish said 
report in your yearly report to the Legislature. 

In reply thereto, I beg leave to state that section 219 of chapter 
409 of the Laws of 1882 (Paine's Banking Laws, 239) provides that 
"every trust, loan, mortgage security, guaranty or indemnity com- 
pany or association * * * existing or incorporated under any 
law of this State, or any corporation or association jiot incorporated 
under the laws of this State which receives deposits of money or 
assumes obligations in. this State, shall semi-annually make a full 
report, in writing, of the affairs and condition of such corpora- 
tion * . * * to the Banking Department * * * /» 

Section 234, id., page 248, id., provides that "it shall be the 
duty of the Superintendent of the Banking Department to report 
annually to the Legislature a summary of the state and condition 
of every trust company and other moneyed corporation required to 
report to him by section 219 of this act, from which reports have 
been received during the preceding year, and such summary shall 
give the date to which such reports refer, the amount of capital 
returned by each of said corporations, the whole amount of its debt 
and liabilities, the total sum of its resources, and such other inform 
tion* as he may deem useful ; and the superintendent shall als 
report to the Legislature, annually, an abstract of the report of tl 
regular examination of every such company made by his diw 
tion." 
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I do not see that there ip any provision in these sections which 
relieves the Superintendent of the Banking Department from the 
duty of reporting to the Legislature an abstract of the report of an 
examination made by him. There appears to be no exception in 
the case of a corporation which has expressed a determination to 
discontinue business in this State. 

I think, therefore, that a strict conformance to the above sections 
would require the Superintendent of the Banking Department to 
publish the report of the Jarvis-Oonklin Company referred to. 

Very respectfully, your obedient servant. 

CHAELES F. TABOE, 

Attorney-General. 



Office of the Attorney-General, 
AiiBANY, December 17, 1888. 



I 



W. L. Marcy, Esq., Assistant District Attorney, Buffalo, N, Y. : 

Dear Sir. — Tour communication of the twentieth ult. has been 
received, and in reply thereto I beg leave to state as foUows : 

First question, K it become necessary to have searches made in 
the surrogate's office and copies of papers therefrom, etc., in a pro* 
ceeding by the di&trict attorney to enforce payment of a legacy tax, 
the county treasurer might, I think, advance the money, if necessary, 
to pay the expenses of such searches and of procuring such papers ; 
and such treasurer would, upon a certificate of the surrogate, be 
entitled to be repaid money so advanced by him. (See §§ 16, 
17, 18 and 19.) 

I do not find any provision in the act authorizing the expenditure 
of money for the performance of services which services are of the 
kind commonly performed by counsel. The statute, I think, con- 
'templates that the attorney and counsel work should be done by the 
district attorney, as part of his official duties, without other co?a- 
pensation than* that provided for by section 17. 

Second question. Suppose the case of a residuary bequest to a 

person liable to pay the tax after the determination of the life estate 

in a person not liable to pay, and when the will contains a discre- 

aary power conferred upon the executor to pay over any part or 

:tion of the principal of the estate. Upon what basis, under 

*tion 2 of the act of 1887, can the present value be fixed and the 

d given ? 

3ction 2 provides that where any bequest shall be an expectancy 
r the termination of a precedent estate, the entire fund or prop- 
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erty by which such fund or interest is supported shall be appraised 
immediately after the death of the decedent at its actual market 
value, and the surrogate shall thereupon assess and determine thfe 
value of the estate or interest subject to the tax in the manner 
recorded in section 13, and the tax prescribed by the act shall be 
immediately due. The persons interested, however, if not coming* 
into the enjoyment of the estate until the future, may give a bond 

' for the payment of the tax at and not until that time. The bond is 
upon the condition that the tax shall only be paid upon the property 
actually coming into the possession of the obligor ; and section 13 
prescribes the manner of fixing the value of a life estate or future 
contingent interest. 

But in the mafter of the appeal from the assessment of taxes upon 
the legatee under the will of William Cager, deceased, by the surro- 
gate of Cayuga 'county, where the will gave all of the testators real 
and personal estate to his wife Mary Cager " to be used and enjoyed 
and at her disposal during the term of her natural life " and after 
her death with a limitation over to other legatees who were subject 
to the tax provided by the statute, the Court of Appeals has just 

.held that the will gave the widow the power to dispose of the 
corpus of the estate, but thfs power was not absolute and did not 
give her the power to dispose of it by wiU, and that the devise to 
the other legatees was not repugnant to the prior estate, but could 
be sustained as a valid executory devise ; and the court further say : 
"While it is possible that the legatees may eventually take a valu- 
able estate under the will of William Cager, that event being con- 
tingent upon the non-exercise by his widow of the power of 
disposition given to her renders the present 'appraisable value of 
such interest incapable of an^ correct or reasonable approximate 
valuation. When the present value of property which is devised to 
one with a limitation over to others upon the happening of some 
event which may or may not occur, can be ascertained^, then a ground 
upon which an approximate estimate of the value of the ultimate 
devise appears and it may be made ; but when the question as to 
whether any property at all shall pass under the limitation over, 
and if so, how much, depends upon the will of the first taker, w^ 
are unable to see any rule by which such values can be determined. 
Third question. Section 17 authorizes the district attorney t 
retain all costs that may be collected " after the collection and pay 
ment of the tax." So that under this section it would appear tha 
the costs can not be taken from the tax. In other respects th 
costs, I should assume, are subject to the control of the surroga 
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V 
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as provided by sections 2657 and 2568 of the Code of Civil 
Procedure. 

I have waited until now before answering your question for the 
purpose of ascertaining what the court would hold in the Cag:er case. 

Tours truly. 

CHAS. F. TABOE, 

Attorney-GeneraL 

Office of the Attorney-General,) 
Albany, December 20, 1888. 3 

Henry W. Taft, Esq., 45 William street, Neio York City : 

My Dear Sir. — I have carefuUy examined the brief which you sub- 
mitted to me in the matter of the proposed proceedings, to compel 
the New York, New Haven and Hartford Railroad Company to 
comply with the provisions of chapter 189 of the Laws of 1888. • 
I am unable, however, to adopt your conclusions that such statute 
is not applicable to the New York, New Haven and Hartford Bail- 
road Company. It seems quite clear to me that the statute is a 
remedial one — for the benefit of the traveling public — and must 
be construed liberally, " with a view to the beneficial end proposed, 
to wit : The suppression of a mischief and advancement of a remedy." 
The power of the Legislature, of course, does not extend beyond 
the State line. It is broad enough, however, beyond any question, 
to impose any reasonable requirement or regulation upon any cor- 
poration, foreign or domestic, doing business within this State, for 
the benefit of the public. 

The exemption from the provisions of this act of railroads less 
than fifty miles in length must, of course, be construed if possible 
as a reasonable one, however unreasonable it may seem at the outset. 
Eoads less than fifty miles in length, as a general rule, have no 
night trains, run no sleeping cars, and under any reasonably intelli- 
gent management, are not liable to dangers by way of collision or 
disarranged schedule. In other words, such railroads are not very 
liable to the -accidents out of which have arisen the evils which this 
tute was intended to remedy. Such evils, however, are liable to 
jur upon any trunk line. As I construe the statute, the Legis- 
ure meant to give to any person becoming a passenger and 
ending to ride more than fifty miles, upon any line of railroad 
ming, in whole or in part, in the State of New York, the pro tec 
1 against accident from fire, within the State of New York, which 
statute provides. 
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I am, therefore, constrained by my construction of the act and my 
convictions of duty, to inform you that I shall take proceedings 
against the New York, New Haven and Hartford Bailroad Company 
to enforce, if possible, their compliance with the law. 

When I saw you last, you readily consented to go into the 
General Term upon a submission of the controversy. . If you are 
still of that mind, will you not kindly send me a statesment of the 
facts which you deem material and oi^our answer to our position 
in the matter, setting forth as strongly as you desire all the defenses 
which you conceive you have, giving also the facts bearing upon the 
organization of the railroad company, the length of its route as a 
whole, and of the various divisions thereof. 

Upon receipt of such data, I will prepare a case for submission 
and send it%to you for amendment or suggestion as to any change. 
Let us dispose of the matter as soon as possible. . 

• Very respectfully yours. 

CHAELES F. TABOE, 

A Uorney-GeneraL 



Office of the Attorney-General,) 
Albany, December 26, 1888. 3 

Samuel J. Tildeji, Jr., Esq., Netv Lebanon, N, Y. : 

Dear Sir. — Your communication of the nineteenth inst,, stating 
that there is a " difference of opinion in the board of supervisors as 
to whether the fact that the tax-books, or warrants rather, are not 
signed by the fifteenth of December, as it is claimed the law directs, 
makes illegal the taxes collected, or to be collected," and asking me 
if, in my opinion, a failure to sign the said tax warrants on or before 
the day specified, renders such tax warrant and subsequent pro- 
ceedings for the collection of .the taxes void, has been duly received, 
and in reply thereto, I beg leave to submit the following : 

When you use the word tax-book, I assuirie that you' mean the 
assessment-roll. 

Sections 36 and 37 of article 3, title 2, chapter 13, part 1, Bevise 
Statutes, 7th ed., page 996, provides as follows : 

"§ 36. The boards of supervisors of the several counties 
this State, shall cause the corrected assessment-roll of each town 
ward in their respective counties, or a fair copy thereof, to 
delivered to the collector of such town or ward on or before f 
fifteenth day of December in each year." 
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" § 37. To each asseBsment-roll, so delivered to the collector, a 
warrant, under the bands and seals of the board of superrisors, or a 
majority of them, shall be annexed, commanding sucb collector to 
collect from the several persons nanied in the assessment-roll the 
BevBral aumn mentioned in the last column of such assessment-roll, 
opposite to their respective names. * * * _" 

TbuH it will be seen that the statute requires that the warrant and 
the assessment-roll must be delivered to the collector on or before 
the fifteenth of December in each year. It may be stated as a 
g'eneral proposition, that a statute specifying a particular time 
within which a public officer is to perform an oiEcial act, regarding 
the rights and duties of others, is directory merely. Unless the 
nature of the act to be performed, or the phraseology of the statute 
is such that the designation of time must be considered as a limita^ 
tion of the power of the officer. (People v. Allen, 6 Wendell, 486.) 

This act of signing the assessment-roll by the supervisors, is an 
act in the performance of which the people have a direct interest, 
and there do not appear to be any words indicating that the designa- 
tion of time, m therein ufied, was for the express purpose of limiting 
the power of the supervisors. 

In the case of Bradley v. Ward (58 N. Y., 401), the validity of an 
assessment-roll and warrant, was attacked on the ground that they 
were not dehvered to the collector until January thirty-first, instead 
of December fifteenth, as directed by the statute, and it was 
claimed, for that reason, that no tax therein could be levied and 
collected. It was expressly held in that ease that the delay did not 
invahdate the warrant, and that the statute was directory. 

I am of the opinion, therefore, that the assessment warrants for 
the collection of the taxes are not invahd by reason of the failure of 
the board of supervisors to cause the same to be delivered to the 
collector on or before the fifteenth day of December. 
Very respectfully, your obedient servant. 

CHAItLES F. TABOB, 

Attorney- General. 



Office of the ATEORNEY-G-ENERiL, ( 
Albany, December 29, 1888. > 
T. A, B. Hepburn, Supervisor, Canton, St. Lawrence county, N. Y.: 
EAR 9iB.— I have your letter of the twenty-second instant in 
'h you ask for my opinion as to the validity of a certain act 
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passed by the board of supervisors of the county of St. Lawrence at 
its last session, entitled "An act to authorize the town of Canton 
to hold its annual town meetings by election districts, pursuant 
to chapter 482 of the Laws of 1875." 

The statement of facts which you have presented to me is in 
substance as follows : There are in the town of Canton five election 
districts. Heretofore the town meetings have been held at the town 
hall, which is located in the first election district. At the annual 
town meeting in February, 1887, the electors of Canton adopted a 
resolution to allow district No. 4, which is the election district 
which includes the village of Rensselaer Falls, to have an- election 
district at tow^ meeting ; that is to say, to allow the p ersons resid- 
ing in that district, qualified to vote at town meetings, to meet and 
vote upon matters coming before such town meeting, at some place 
within that election district, instead of being required to vote at the 
town-house. Thereafter and at the annual meeting of the board of 
supervisors next following the adoption of such resolution, held in 
November, 1887, a bill was introduced to authorize the holding of 
town meetings in the town of Canton by election districts, in the 
manner proposed by such resolution, but was defeated. Thereafter 
and at the annual meeting of the board of supervisors held in 
November, 1888, without any new or further application on the part of 
the town, the matter was again present ed to the board of super- 
visors and that board passed the act above referred to. 

Section 1 of that act is as follows : " The annual town meetings 
in the town of Canton shall hereafter be held by election districts. 
The town of Canton, excepting the territory comprising election dis- 
trict No. 4 in said town, shall be known an d designated as town 
meeting election district No. 1. The territory comprising election 
district No. 4 in said town shall be known and designated as town 
meeting election district No. 2. The electors residing in said town 
meeting election district No. 2 shall meet for the town meeting next 
succeeding the passage of this act at the same place in said district 
at which the last general election was held and shall thence and 
annually thereafter determine the place in said district for holding 
the next annual town meeting. The electors residing in said to\ 
meeting election district No. 1 in said town shall meet for the ne. 
succeeding town meeting at the place now designated by law f 
holding town meetings in said town, and annually ^ihereafter at t] 
same place, unless said electors shall by resolution at any annn 
town meeting, designate another place for such meeting, in whi< 
case the next succeeding annual town meeting in said electi 
district shall be held at the place so designated." 
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The act then goes on to make prbvisions rendered necessary by 
the change in the system of holding town meetings. 
You ask my opinion upon the following questions : 
First Was the above vote of the town of Canton, granting to 
election district No. 4 a separate polling place at town meetings, 
an application to hold town meetings by "election 'districts," 
within the meaning of subdivision 26, of section 1, of chapter 482 of 
the laws of 1876, as amended by chapter 285 of the Laws of 1878, , 
so as to give the board of supervisors jurisdiction. 

Second, When an application to be allowed to hold town meet- 
ings by election districts is made to a board of supervisors and 
rejected, is a new application necessary to authorize the board to 
act ; or, when such an application has been once duly made, does 
the board thereby acquire and hold jurisdiction until an affirmative 
action is taken by it. 

Third. Does the expression "election districts," used in said 
subdivision 26, refer to the election districts as created for the 
purpose of the general elections held in November, and is the 
power of the board of supervisors limited to an authorization to 
the holding of town meetings in all such election districts, or none. 
I respectfully beg leave to submit the following opinion upon the 
questions stated : 

It is provided in 1 Bevised Statutes (7th ed., p. 808), section 1, 
that the citizens of the several towns in this State qualified by the 
Constitution to vote for elective officers, shall annually assemble 
and hold town meetings in their respective towns, at such place in 
each town as the electors thereof, at their annual town meeting, 
shall from time to time appoint. 

The power given by this statute to the electors of a town to 

designate the place of holding the town meetings has been con- 

strued by the courts to be so ample as to authorize the electors 

of a town at an annual town meeting to adjourn the town meeting 

from one place to another in the same town. (Goodell v. Baker, 8 

Cow., 286 ; People v. Martin, 5 N. Y., 22.) 

Sections 15 and 16 of chapter 130 of the Laws of 1842, which is 

" *.lled "An act respecting elections other than for militia and 

1 officers," laid down the method in which election districts for 

general fall election shall be laid out in the various towns of 

State. 

bdivision 26 of section 1 of chapter 482 of the Laws of 1875, 
.ides that the board of supervisors shall have power, " upon the 
^^cation of any town duly made by the vote of any town meet- 

29 
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ing, to authorize the annual "town meetings in such town to be 
held by election districts, and to prescribe the manner in which 
the town business shall be conducted in such districts, and the 
results ascertained and recorded. Provided however that whenever 
the electors of any town in which town meetings are held by elec- 
tion districts shall, by a vote of the majority of the electors of such 
town, voting at an annual meeting, declare in favor of a return to 
. the former system of holding one poll at town meetings; it shall 
then be the duty of the board of supervisors, upon being furnished 
with an official copy of such action of such electors, to restore the 
former system of holding one poll only at town meetings therein, 
but such change* shall not be made oftener than once in five 
years." 

I  am of the opinion, under these statutes, that it was the 
intention of the Legislatiire by the act of 1875, to give to boards 
of supervisors full power, upon an application of a -town, indicated 
by a vote at town meeting, to divide the town into convenient 
districts for the holding of town meetings, where it was deemed 
advisable to hold such town meetings by districts rather than at one 
poll, I do not think that the words " by election districts " used in 
subdivision 26, necessarily mean or refer to the election districts for 
which provision is made by the statute of 1842, stipra, viz., election 
districts designated for the holding of general elections. 

I think too that it would be an extraordinarily strict construction 
of subdivision 26 to say that the supervisors and town electors, both, 
have not the power to divide a town into two districts for town 
meetings, because there happened to be five election districts for 
fall elections in said town. 

We are now brought to a consideration of the second principal 
question in the case, namely: Did the board of supervisors exhaust 
their power to act upon the vote of the town, when at the session of 
1887, it refused to allow the town meetings to be held by election 
districts. 

The powers exercised by boards of supervisors are in the main 
either legislative or judicial. It has been frequently held by the 
courts of this State that the judicial powers of the board inrega ^ 
to any question expressly within its jurisdiction are exhausted , 
one exercise thereof and that the board may not, at a tubseque 
session, review such action. I think, however, that the powers 
the board conferred by and specified in subdivision 26 are clea 
legislative and that the board at the session in 1888 had the sa 
right to reconsider the action or the order of the previous sesr 



Bepobt of the Attobney-Genebal. 227 

that any other legislative body would have upon a matter within 
the scope of its power. 

It was said by the Commission of Appeals, in People ex rel. 
Hotchkiss V. Supervisor, 65 N. Y., 222, 225, that boards of super- 
visors are mere legislative bodies, in many respects of limited 
power, but where they have jurisdiction they may act for their 
county precisely as the Legislature may act for the State. And it 
was held in that case that where a board of supervisors a<Sts in a 
legislative capacity it may repeal or consider its action when found 
to have been erroneous. (See also Weed v. Tucker, 19 N. Y., 422.) 

I am therefore of the opinion that the action of the board of 
supervisors of the coimty of St. Lawrence at its session in Novem- 
ber, 1888, in passing act No. 6 of the acts of that year, was author- 
ized by the statute of 1875, and that the legislation in such act con- 
tained is effective to authorize the town of Canton to hold its 
annual town meetings in the two election districts described in 
such act. 

I havfe the honor to be, very respectfully, your obedient servant, 

CHARLES F. TABOR, 

A ttorney- General. 
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J. F. Nichols, Esq., Sa^geville, Hamilton County, N, Y. : 

Dear Sir. — Your communication of the twenty-ninth instant has 
been received, and in reply thereto I beg leave to state that while I 
do not think it proper to write an opinion concerning the title to an 
office upon an ex parte statement, inasmuch as in the event of pro- 
ceedingB being instituted to test it, the matter would be brought 
before me officially, still I have no hesitation in stating what the 
statutes provide. 

Section 2866 of the Code of Civil Procedure provides that "a 
justice of the peace who is an inn-holder or tavern-keeper in fact, 
has no power or jurisdiction under this chapter, but if a judgment 
has been actually rendered by him before he became so disqualified 
he may give a transcript thereof or issue an execution therefrom, or 
satisfy the judgment, upon payment thereof." 

Resignations " by justices of the peatee " must be made " to the 
supervisor of the town." (Subd. 8, § 33, art. 4, title 6, chap. 5, 
part 1, E. S. 7th ed., p. 370.) 

"Any three justices of the peace of a town may, for sufficient 
cause shown to them, accept the resignation of any town officer of 
their town ; and when they shall accept such resignation they shall 
forthwith give notice thereof to the town clerk of the town." 

I would also refer you to the following decisions: "Van Orsdall v. 
Hazard (3 Hill, 243) ; People v. Albany C. P. (19 . Wtod., 27) ; 
People ex rel. Hanrahan v. Board of Police (26 N. Y., 316)." 

Very respectfully, your obedient servant. 

CHAELES R TABOE, 

Attorney-General, 

Office of the Attorney-General,) 
Albany, January 5, 1889. 3 

Lewis Peck, Esq., Amsterdam, N, Y. : 

Dear Sir. — Your comunication of the fourth inst., asking me 
in my opinion the appointment of " turnkey at the jail and depr 
sheriff" comes under the statute giving honorably discharged Ur 
soldiers and sailors preference in appointments has been ^ 
received. 
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In reply thereto I beg leave to state that the act makmg this 
preference is chapter 464 of the Laws of 1887, which provides that 
"in every publiq department and upon all public works of the State 
of New York, and of the cities, towns and villages thereof, and also 
in non-competitive examinations under the civil service laws, rules or 
regulations of the same, wherever they apply, honorably discharged 
Union soldiers and sailors shall be preferred for appointment and 
employment, age, loss of limb, or other physical impairment which 
does nq^, in fact, incapacitate, shall not be deemed to disqualify 
them, provided they possess the business capacity necessary to dis- 
charge the duties of the position involved." 

" § 2. All officials or other persons having power of appointment 
to or employment in the public service, as set forth in the first 
section of this act, are charged with a faithful compliance with its 
terms, both in letter and spirit, and a failure therein shall be a 
misdemeanor." 

The act was passed as a recognition of, and partial compensation 
for, their services rendered by our soldiers and sailors in the late 
war. There can be no doubt that the terms of this act are suf- 
ficiently comprehensive to embrace deputy sheriffs and turnkeys 
of jfidls. I believe the constitutionality of the act has been ques- 
tioned in some quarters. It is not for me, however, to pass upon 
that question. That is a matter which belongs to the courts. All 
legal presumptions, however, are in favor of the constitutionality of 
the act imtil otherwise determined by the courts. 

I would refer you to the case of the People ex rel. McE wan v. Keeler 
(29 Him, 175), which may have some bearing upon the question. 

Very respectfully yours. 

CHAS. R TABOE, 

Attorney-General. 

Office of the Attorney-General, ) 
Albany, January 7, 1889. 3 

Amos Wamsley, Esq., Turmvood, Ulster County, N. Y. : 

lAR Sir. — Your commimication asking if you are liable to be 
ised in this State for mortgages held by you upon real estate 
j,ted in the States of Iowa and Nebraska or Illinois, has been 
fved, and in reply thereto I beg leave to state as follows : 
le case of the People ex rel. Hoyt v. The Commissioners of 
3S (23 N. Y., 225), cited by you holds that personal property 
'^^Y situated out of the State is not liable to be taxed in this State. 
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And the case of the People ex rel. Jefferson v. Smith, (88 N. T., 
576), held that a resident of this State was not liable to be assessed 
for personal property consisting of mortgage securities upon lands 
in other States when such securities were in the custody and under 
the control of an agent residing out of this State. 

These cases were predicated upon section 1, title 1, chapter 13 of 
part 1 of the Eevised Statutes (7th ed., p. 981), which provides that 
" all lands and all personal estate within this State, whether owned 
by individuals or by corporations shall be liable to taxation, subject 
to the exemptions hereinafter specified," and under this statute and 
the case of Jefferson v. Smith, supra, it would appear that if the 
securities were in the possession of the owner who resided in this 
State they would be liable to assessment and taxation here. 

But to put the question certainly at rest the Legislature in 1883 
passed chapter 392, section 1 of which provides as follows : 

"All debts and obligations for the payment of money due or 
owing to persons residing within this State, however secured or 
wherever such securities shall be held, shall be deemed for the pur- 
poses of taxation personal estate within the State, and shall be 
assessed as such to the owner or owners thereof in the town, village 
or ward in which such owner or owners shall reside at the time such 
assesssment shall be made (but nothing herein contained shall 
authorize the assessment of the same property in more than one 
place in this State in any one year) nor shall any personal property 
or estate exempt from taxation under the laws of the United States 
be liable to assessment imder the provisions of this act." 

I think it is clear therefore that you are liable to assessment and 
taxation in the town where you reside for all mortgages held by 
you upon property situated out of the State. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

Attorney-General, 

Office of the Attorney-General, ) 
Albany, January 8, 1889. f 

David Everitt, Esq., Union Springs, N. Y. : 

Dear Sir. — Your communication of the fifth instant has ht 
duly received requesting my opinion upon the following questir 
arising under chapter 261 of the Laws of 1888, known as the act 
the relief of indigent soldiers, viz. : 

First question. The post having undertaken the care of indig 
soldiers, and the commander having failed to file the annual no* 
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and report provided for by section 3 during the month of October, 
but having since done so ; does the neglect to so file the notice and 
report during the month specified render it uidawful for the relief 
to be furnished in accordance with the provisions of said act 1 

Second question. Is it lawful for the overseers of the poor to 
grant relief to indigent soldiers while the Grand Army post is so 
doing ? 

Third question. Who should recommend the amount of relief 
wished for 1 The relief committee or the town board 1 

I beg leave to submit the following answers to the questions in 
the order in which they are above stated. 

First, Section three provides as follows : " Upon the passage of 
this act the commander of any post of the Grand Army of the 
Republic which shall undertake the relief of indigent veterans and 
their families, as hereinbefore provided, before the acts of said com- 
mander and quartermaster may become operative in any city or 
town, shall file with the city clerk of such city or town clerk of such 
town or the superintendent or superintendents of the poor of such 
county, a notice that said post intends to undertake such relief as is 
provided by this act. Such notice shall contain the names of the 
relief committee of said post, in such city or town and of the com- 
mander and other officers of said post. And the commander of said 
post shall annually thereafter during the month of October file a 
similar notice with said city or town clerk or the superintendent or 
superintendents and also a detailed statement of the amount of relief 
furnished during the preceding year, with the names of all persons 
to whom such relief shall have been furnished, together with a brief 
statement in each case from the relief committee upon whose 
recommendation the orders are drawn." 

It was the purpose of this act to relieve the distresses of a deserv- 
ing class of citizens who have met with misfortune, and to save them 
and their families the humiliation of the poor-house. 

The act was not for the special benefit of the commander of the 
post, whose duty it is to comply with the provisions of section 3, 
and, therefore, the general class of persons for whose good the act 

8 passed should not be made to suffer, through the inadvertence 

neglect of the commander, to perform some duty imposed upon 

Q, unless the performance of such duty goes to the jurisdiction or 

Bxpressly made a condition precedent. 

The original filing of a notice, that the ppst intends to undertake 

3 relief, etc., and stating the names of the relief committee, etc., is 
"essly made a condition precedent, and the post would have no 
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power to act and could not be legally recognized by the town or 
county authorities as authorized to act until such original notice, 
etc., had been filed. 

But after said notice, however, has been regularly and duly filed 
and all the conditions precedent of the act duly complied with, ihen 
the simple fact that the annual renewal of such notice and report 
were not filed within the specified time, viz., the month of October, 
would not, in my opinion, render it illegal for the proper town or 
county authorities to furnish the means, as provided in the act, pro- 
vided such notice, report, etc., were properly filed within a reason- 
able time after the time specified and before such authorities were 
called upon to act. 

The provision requiring the renewed notice and report to be filed 
during the month of October is^ I think, directory merely and not 
mandatory, and a compliance within a reasonable time after said 
month of October, and before any action is called for upon the 
part of the town authorities would, in my opinion, be sufficient. 
(Witherill v. Mosher, 9 Hun, 412.) 

Second question. Section 1 provides that " For the relief of indi- 
gent and suffering soldiers, sailors and marines, * * * and 
4heir families, * * * who need assistance in any city or town of 
this State," the proper authorities "shall provide such sum or sums 
of money as may be necessary, to be drawn upon by the commander 
and quartermaster upon the recommendation of the relief com- 
mittee," and section 5 of chapter 706 of the Laws of 1887 provides 
that indigent veterans, * * * whenever practicable, shall be 
provided for and relieved at their homes * * * ' in the manner 
provided for in sections 1 and 2 of this act. * * * 

From these and other provisions contained in the act, not neces- 
sary to mention, there is,, I think, a plain intention upon the 
part of the Legislature to invest the commanders and relief com- 
mittee of the Grand Army with full power to afford and make the 
necessary distribution of relief to the persons named in the act, and 
where these authorities undertake the execution of the trust imposed 
upon them and comply with all the conditions required, then and in 
that case I can see no reason for the separate action of the pr 
authorities, and I do not think the Legislature intended any si 
division of duties of labor. 

And yet it is not necessary to take the position that the 
authorities have not the right under any circumstance to affc 
relief to poor and indigent soldiers, etc. 

The primary duty of taking care of the poor is by statute impo' 
upon towns and counties. 
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To a certain extent as we have seen, the means of famishing relief 
has been changed, and when these persons charged with the execu- 
tion of the duties made necessary by the change, are ready and 
willing to and actually do perform them, then I think it may be safe 
to say, this latter statute intended to and has relieved the poor 
authorities from any further action or duty in the premises. Only 
in the case of a failure upon the part of commanders and relief com- 
mittee to perform the task and duties assumed by them will it be 
necessary to resort to the general powers invested by law in the 
superintendents or overseers of the poor. 

Third question. Section 1 of the act, so far as it is material to 
the question, provides that " for the relief of indigent soldiers 
* * * who need assistance in any city or town * * * the 
proper auditing board of such city or town * * * the superin- 
tendent of the poor * * * shall provide such sum or sums of 
money as may be necessary, to be drawn upon by the commander 
. and the quartermaster of any post of the Grand Army of the 
Republic in said city or town upon the recommendation of the relief 
committee of said post * *  » 

The question whether the words " upon the recommendation of 
the relief committee of said post " determines and fixes arbitrarily 
the amount to be raised in the first instance, and preclude the board 
of supervisors or town boards from questioning the amounts actually 
paid out upon the orders, etc., is a serious one. 

And in view of the fact that it is reported by the public press that 
Judge Putnam of the Supreme Court has lately decided that the 
action of the relief committee is conclusive in the respects indicated 
I do not think it best to pass any opinion thereon. These questions 
will undoubtedly soon receive at the hands of the courts proper 
judicial consideration and settlement. 

Yours truly. 

CHAS. F. TABOR, 

Attorney-General. 
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L Legg, Esq., Candor, Tioga county, N, Y. : 

EAR Sir. — Your communication of the eighth inst. stating 
ij a poor and indigent soldier was receiving six dollars per month 
sion, and asking if there was any provision in the acts authoriz- 

the Grand Army of the Republic to distribute relief to 

30 
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indigent soldiers which would authorize such Grand Army to take 
charge of and control such pension moneys, for the use and benefit 
of said pensioner, has been duly received, and in reply thereto Ibeg- 
leave to state that the acts in reference to relieving indigent 
soldiers through the Grand Army of the Republic contain no pro- 
visions which would authorize the Grand Army to take charge of the 
pension received by a poor soldier. 

The only manner in which said funds could be controlled would 
be by the appointment of a committee of the estate of such poor 
soldier, under the provisions of title 6, chapter 17, section 2324 of 
the Code of Civil Procedure. Whether this proceeding could be 
maintained, would, of course, depend upon the state of mind and 
capacity of the soldier receiving the pension to manage his own 

affairs. 

Very respectfully, your obedient servant. 

C. F. TABOR, 

Attorney-General. 

Office of the Attorney-General,] 
Albany, January 9, 1889. ) 

A. R. Hunting, Esq., Gallupville, Schoharie Pounty, N. Y. : 

Dear Sir. — Your communication of the fourth inst. has been duly 
received, and in reply thereto I beg leave to state that the Revised 
Statutes, section 5, page 2116, 7th ed., provide that the collector 
shall collect the tax on dogs in the same manner, and with like 
authority, that he collects other taxes; and section 1, id., page 1007, 
demands that the collector, upon receiving the tax warrant, shall 
proceed to collect the taxes therein mentioned; and section 2, id., 
page 1008, provides that in case any person shall refuse or neglect 
to pay the tax imposed on him, the collector shall levy the same by 
distress and sell all the goods and chattels of the person who ought 
to pay the same, and all or any goods and chattels in his possession, 
wheresoever the same may be found, within the district of the 
collector. 

I know of no authority establishing the principle that in th« 

event of the loss of personal property, after the assessiaent has ))e< 

duly made and the assessment-roll and warrant delivered to the c( 

lector, the person assessed would be relieved from the payment 

the tax. 

Very respectfully, your obedient servant. 

CHAS. F. TABOR, 

A ttorneji'Generd' 
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Office of the Attorney-General,) 
Albany, January 18. 1889. 3 

John D. Van Buren, Esq., Newburgh, N. Y,: 

Dear Sir. — Your communication of iTanuary seventeenth has been 
duly received, and in reply thereto I would say that I know of no 
law which provides for a registration for a special election to be 
held in Orange coimty. 

I wrote substantially the same opinion to one Charles Douglas of 
Middletown, December 31, 1888. 

I have assumed that your city comes under the provision of chap- 
ter 576, Laws of 1880. This law seems to require registration only 
in case of a general election or a charter election and . certain other 
elections specially referred to in section 15 of that act. 

The only positive provision agaiust voting unless on the registry 
is that provided by sections 6, 15 and 20 ; neither of these sections 
cover a special election. 

Under chapter 570, Laws of 1872, section 15, it is provided that 
the same Ust used at general elections shaU be required to be made 
at charter elections. 

And it will be seen that by an examination of the law in reference 
to New York city. (See chap. 410, Laws 18S2, § 1880) provi^on is 
made for registration at special elections. 

It seems to me therefore, imless I have overlooked some statute, 

that there is no necessity of law for registration at your special 

election. 

CHAS. F. TABOB, 

A ttorney- General, 
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W. H. Simpson, Esq., Olean, N, T, : 

Dear Sir. — Your communication of the seventeenth instant has 
been received, requesting information as to what members of the 
fire department are entitled to exemption from taxation to the 

iountof$500. 

Tn reply thereto I beg leave to state as follows : 

JE the company is one formed under the act of 1873, chapter 397, 
the members are entitled to the $500 exemption if the question 

all have been submitted to the voters of the village and properly 

rried. 

f the company is organized by the village authorities, as pro- 
-^d by cha.pter 291, Laws of 1870, sections 5 and 6, title 3, they are 



236 Repobt of the Attobney-Genebal. 

not entitled to the $500 exemption, but are entitled to exemption 
from a certain amount of military duty. 

If the company is one organized under chapter 315 of the Laws of 
1887, the members are entitled to the military exemption given to 
members of the fire department by chapter 291, Laws of 1870, 
supra. 

If the fire department is formed by the village authorities, as 

provided by chapter 291, Laws of 1870, title 3, sections 5 and 6, as 

» 

amended by chapter 600, Laws of 1886, the number of each company 
can not legally exceed the number therein specified. But if the fire 
company is one formed under any of the other general acts above 
mentioned, there appears to be no limitation upon the number of 
members. 

Chapter 423 of the Laws of 1835 and chapter 131 of the Laws of 
1847 have no application to the question. 

Section 2 of article 1, chapter 10, part 1, R. S., 7th ed., page 472, 
makes a general provision for exemption of firemen from certain 
military duty. 

Chapter 188 of the laws of 1848 also provides for the exemption 
of firemen from certain military duty and jury duty under certain 
conditions. 

Chapter 222, Laws- of 1832, authorizes the . supervisors and 
justices of the peace to appoint firemen for the town not exceeding 
forty for each engine, and such firemen are exempt from jury duty 
in courts of record and also from certain military duty. ^ 

And chapter 202 of the Laws of 1815 authorizes certain manufac- 
turing corporations to appoint firemen residing within certain 
limits to act therein and such firemen are also exempt from serving 

as jurors. 

Very respectfidly, your obedient servant. 

CHAS. F. TABOR, 

Attorney-General. 

Office of the Attorney-General,) 
• Albany, January 23, 1889. 3 

Hon. David B. Hill, Governor of the State of New York: 

Dear Sir. — I beg leave to acknowledge the receipt of the lett< 

m. 

written by George Brooks and O. G. King, respectively, and refers 
to me by you. 

It appears that George Brooks was designated a justice of ' 
sions, and failed to qualify. 
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WTiilft there is do reqtie&t for an opinion, I asBtims the reason for 
referring the conmmnicatioD to this department was for the purpose 
of ascertaining if any vacancy exists. 

Aseitmin^ that a justice of the peace who has been designated a 
justice of sessions is required to take the oath of office, his failure 
to do so within the time prescribed does not ipso facto create a 
vacancy. Such oath may be t^en any time before an appointment 
has been made to fill saeh vacancy. (Adams v. Tator, 42 Hun, 384.) 
In case a vacancy exists in the office of jiratice of sessions, it may 
be temporarily filled by appointment by the county judge. (Chap. 
Ill, Laws of 1883 ; §§ 42 and 43, Code Criminal Procedure.) 
Very respectfully, your obedient servant. 

CHA8. F. TABOR, 
Attorney-General. 

Office of the Attobney-Genebal,) 
Albany, January 25, 1889. ' ' 
Hon. "Willis S. Paine, Superintendent Banking Department : 

Dear Sib. — Tour communication of the twenty-third instant has 
been duly received of which the following is a copy : 

" The Jarvis-Conklin Trust Company of Kansas, a corporation 
organized under the laws of the State of Kansas on March 6, 1888, . 
deposited with this department in pursuance of the requirements of 
section 224, chapter 409 of the Laws of 1882, United States bonds to 
the amount of $100,000, registered in the name of the Superin- 
tendent of the Bauldng Department of the State of New York, in 
trnet for the depositors with, and creditors of, the Jarvis-Conklin 
Mortgage Trust Company of Kansas. 

" On or about November 1-6, 1888, thn above-named company sold 
and assigned to the Jarvis-Conklin Mortgage Trust Company of 
Missouri, a corporation formed under the laws of the State of 
Missoim, all the assets and property of said Kansas corporation, the 
Missouri corporation Etgreeing to Etssume all liabilities of the Kansas 
company + * * The Kansas company has ceased to do 

iness in this State. 

'. desire your opinion of the legality of the proceeding of the 
companies. Was the transfer a legal one and can the equitable 
irest or estate of the Kansas company in the bonds so deposited 
*■, and now held by this department in trust, be counted as assets 
e Missouri company in making a report of its condition, said 
■"1 company having assumed obligations to creditors in this 
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State by the issuance of bonds to depositors to the amount of 
$73,615?" 

The legality of the transfer of the Kansas company to the Mis- 
souri company depends upon the laws of Kansas, the home of the 
corporation making the transfer. K by the laws of Kansas the 
transfer is legal and there is no provision of law or well-defined 
policy of this State violated, the transfer would be recognized as 
legal here. (2 Kent Com., 455, 13th ed). 

It appears by the papers submitted by you (which 1 assume in 
all particulars to be true) that not pnly the officers of the Kansas 
company but also the stockholders were duly notified and unani- 
mously consented to the transfer. 

'-' Independent of positive law all corporations have the jus dis- 
ponendi of lands and chattels, neither limited as to objects nor 
circumscribed as to quantity." (Kent, 13th ed., p. 281.) 

This seems to be the established rule at common law. (Wellman 
on CorjDorations, vol. 1, 627, 628 ; Ai:desco Oil Co. v. North American 
Oil & M. Co., 66 Pa. State, 375). 

The Kansas statutes provide that " every corporation as such has 
power to * * * hold, purchase, mortgage or otherwise con- 
vey such real and personal estate as the purposes of the corporation 
shall require, and also to take, hold and convey such other property, 
real, personal or mixed, as shall be requisite for such corporation to 
acquire, in order to secure the payment of any indebtedness or 
liability due to or belonging to the corporation * * * » 

I find no express statute, nor do I find any adjudicated case (from 
the limited search I have been able to make) in the State of Kansas, 
prohibiting this right of disposition. I assume, therefore, that the 
laws of Kansas are no diiferent from the well known common law 
on the subject. Such a transfer in this State, the stockholders 
assenting, would be unquestionably legal. (Kent v. Quicksilver 
Mining Co., 78 N. Y., 169; Sheldon Hat Blocking Co. v. Eickemeyer 
Hat Blocking Co., 90th id., 607.) 

It may be well to add that the transfer appears to have been an 
, actual bona fide sale for full value and probably could have been 
made by the officers of the company, that being so, without the 
actual consent of the stockholders. 

Had the Jarvis-Conklin Mortgage Trust Company, of Missouri, 
power to make the purchase ? 

The power of a corporation to purchase property which it if 
authorized to hold is, I think, unquestionable, and the laws o 
Missouri, of 1885, being an amendment to the Revised Statutes 
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expressly authorizes the formation of trust .companies, and section 
206 of said Reviepd Statutes authorizes every corporation " to hold, 
purchase, mortgage or otherwise convey such real and personal 
estate as the purposes of the corporatiou shall require." 

By section 219, chapter 409, Laws of 1882, "every trust, loan, 
mortgage security, guaranty or indemnity company or association 

* * * ijicorporated under any law of this State or any corpora- 
tiob or association not incorporated under the laws of this State 
which receives deposits of money, assumes obligations in this 
State (other than banks, institutions for savings and insurance com- 
panies), shall semi-annually make a full report in writing of the 
a^irs and condition of such corporation * * * to the Super- 
intendent of the Banking Department * * * jjj gQch form 

* * * as the said superintendent may designate * * * . 
Every such report shall be in such form and contain such 
statements, returns and information as to the affair's, business con- 
dition and resources of such corporation as the said superintendent 
may from time to time prescribe or require * * * >• 

Section 220, id., authorizes the superintendent to publish such 
report in the State paper, if he deems it proper or necessary. 

Section 22t, id., makes ij; the duty of the superintendent to 
examine such corporations, and upon such examination to admin- 
ister oaths and ttJce testimony, etc., and to compel the attendance 
of any person for the purposes of such examination, and all books 
and papers which are required at the examination must be 
produced. 

Section 222 requires that on such examination, inquiry must be 
made as to the condition and resources of the corporation quarterly, 
the investment of its funds, etc. 

Section 224 provides that "every corporation, whether chartered 
by this State or any other State * * * shall within six 
months after the passage of this act, and from time to time, transfer 
and assign to the said superintendent registered public stocks 

* * * , to the amount in value of ten per centum upon 
the paid up capital stock of said corporation * * * 
^"t in no case less than $50,000, which stock must be registered in 

; name of the said superintendent oiBciaUy as held in trust, under 
1 pursuant to this act, and the same shall be held by the said 
)erintendent in trust as security for the depositors with and 
ditora of said corporation, and subject to sale and transfer, and 
the disposition of the proceeds by the said superintendent, 
T on the order of any cburt of competent jurisdiction ; 



240 Eepobt of the Attobnby-General. 

and until the order pi such court authorizing- such sale or 
transfer, or otherwise to the contrary, the said superintendent 
shall pay over Jo such corporation the interest which may be 
received on the said securities, or he may authorize the said corpora- 
tion to collect and receive the same for its own benefit. Should any 
company, at any time, have deposited- with the Superintendent 
more than the amount hereby required, such excess may be 
refunded. * * *» - 

Thus it will be seen that the report made by the companies, of 
which the Jarvis-ConkHn Company is one, and the result of any 
examination made by the banking department, must show the con- 
dition and resources of such company; that is, the amount of prop- 
erty owned by and the indebtedness of such corpoi ation. 

If it should appear upon such an examination that the Missouri 
company has a substantial equitable interest in any property 
wherever situated, and the amount of such interest is capable of 
.being" ascertained, I think credit should be given to them for the 
amount of such equitable interest in the report of an examination 
made of its affairs. 

While the superintendent could not transfer or dispose of any 
securities deposited with him by a corporation under the provisions 
above referred to without the order of a court of competent jurisdic- 
tion, and where such securities had been sold to another company 
required to report under section 219, he would not, as a general rule, 
be justified in giving such vendee corporation credit for such 
securities, still after the superintendent, has definitely ascertained 
that the corporation depositing such securities has ceased to do 
business m this State, and can incur no further indebtedness and he 
has also definitely ascertained the exact amount of indebtedness of 
the corporation which made the deposit, then in that case I think 
the superintendent, in reporting the condition of a company which 
has purchased all the property of the corporation which has made 
the deposit, could lawfully and properly give credit to the pur- 
chasing corporation in his report of the amount of equitable interest 
which such corporation has in such securities. 

I am of the opinion therefore that the superintendent may, ^^ 
making the report of the condition of the Missouri company, give 
it credit for its equitable interest in the securities deposited by t 
Jarvis-Conklin Trust Company of Kansas, whatever that intere 
may be. 

I would add in conclusion that there appears no anther 
evidence in the papers furnished that the Missouri corporation ^ 
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been regularly and legfally formed. This is a formality however 
easily supplied and I presume you have personal knowledge of the 
fact that such corpbration has a legal existence. 

Very respectfully, your obedient servant. 

CHAS. R TABOE, 
Attorney -General. 

Office of the Attorney-Genebal, I 

Albany, January 25. 1889. ' 
C. N. Ballou, Fonda, N. Y, : 

Deab SiB.-r- Tour communication of the twenty -fourth inst. has 
been duly received, asking me for my construction of chapter 464, 
Laws 1887, upon the following questions, viz. : 

"In Montgomery county there are two applicants for the 
appointment of crier ; one is an honorably discharged soldier, and 
the other is a civilian. 

Question, Does the above law apply to county officers such as the 
above? 

Question second. If the above law applies, which of the above is 
entitled to preference in the appointment, the soldier or the civilian, 
granting that the business capacity of each is equal ? " 

The law referred to provides : 

" § 1. In every public department and upon all public works of 
the State of New York, and of the cities, towns and villages thereof, 
and also in non-competitive examinations under the Civil Service 
Laws and the rules or regulations of the same, wherever they apply, 
honorably discharged Union soldiers and sailors shall be prefen-ed 
for appointment and employment ; age, loss of limb or other physi- 
cal impaiiment, which does not in fact incapacitate, shall not be 
deemed to disqualify them, provided they possess the business 
capacity necessary to discharge the duties of the position involved." 

There can be no doubt, I think, that this section is broad enough 
to cover the office of court crier, and if the soldier applying for the 
position possesses the business capacity necessary to discharge the 
duties of the position involved, he is entitled to preference. 

T'he constitutionality of this act, I am informed, has been 

_oked in some quarters. This question, I have not, and do not 
3nd to consider. That is a matter for the courts to determine, 
ould add, however, that every legal presumption is in favor of 
^onstitutionalty. 

Very respectfidly, your obedient servant. 

CHARLES F. TABOE, 
31 Attorney-General. 
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shall not h% changed except upon the written consent of a majority 
of said committee. All work shall be done and all materials shall 
be purchased by contract to the lowest bidder in all cases where, in 
the judgment of said committee, such contracts can be mad^ with- 
out detriment to the interests of the State. 

§ 2. The said committee shall, as soon as practicable after the 
adjournment of the Legislature, and after the approval of the plans 
and specifications, as hereinbefore provided, cause to be removed 
the present ceiling of the Assembly chamber, and such other por- 
tions of the north side of the Capitol as, in the judgment of said 
committee, it is necessary to remove, and to erect in place thereof a 
suitable ceiling and restore portions of the building removed, and 
also to make such repairs of the Assembly staircase in the north- 
east quarter of the Capitol, and of the dormer windows, gutters and 
roof of the north side of the building as the said committee may 
approve. 

§ 3. The work herein authorized shall be performed by the 
superintendent of public buildings under the direction of the afore- 
said committee and shall be completed and the said chamber, 
corridor and other rooms and staircase shall be made ready for use 
and occupancy on or before the fifteenth day of December, eighteen 
hundred and eighty-eight. 

§ 4. The necessary traveling and other incidental expenses 
incurred by the said committee, or either of them, in the discharge 
of the duties herein imposed, shall be paid to them out of the 
appropriation hereinafter made. 

§ 5. The sum of two hundred and seventy-eight thousand nine 
hundred and ninety-two dollars, or so much thereof as may neces- 
sary, is hereby appropriated out of any money in the treasury not 
otherwise appropriated, payable by the treasurer upon the warrant 
of the Comptroller, upon vouchers to be approved by the 
Comptroller. 

§ 6. No part of this appropriation, except for making plans and 
specifications and for the expenses| mentioned in the fourth section 
of this act, shall be expended except upon plans and specifications 
which shall satisfy the Comptroller that the work can and will h 
done and completed, and the materials therefor paid for within th 
limits of this appropriation, and no debt or liability shall be incurre 
by the said committee on behalf of the State in the prosecution < 
said work or for the purchase of materials for the same, beyond tl 
amount hereinbefore appropriated therefor. 

§ 7. This act shall take effect immediately. 
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Tlie office of Supermtecdeat of Public Building was created by 
chapter 349 of the Laws of 1883, section 2 of which provides that 
" the siiiil trustees shsll appoint aome suitable person to be Superin- 
tendent of PubUc Buildings, who ahaU have the charge and care of 
the building mentioned in section 1 of this act, and shall receive an 
annual salary which shall not exceed the sum of three thousand 
five huuilred dollars, to be iixed by said trustees, and shall observe 
such orders and directions relating to the preservation, the care of 
the maintenance department of said buildings, as shall, from time to 
time, he given him by said trustees," 

" The superintendent provided for in this section shall hold office 
for the term of two years from the period of his appointment, and 
is required to give his constant attention to the duties of his 
office * * * _" 

Thus it will be seen that the Superintendent of Public Buildings 
is a State officer the general line of whose duties is fixed by the 
statute. There is no question but the Legislature had ample power 
to create this office {§ 2, art. 1(1, State Constitution), and to increase 
or decrease the future salary. (Hangam v. City of Brooklyn, 
98 N. Y., 689; Truesdale v. City of Rochester, 33 Hnn, 574; § 9, 
art. 10, State Constitution.) And the Legislature would have power 
to impose new and additional burdens upon the superintendent and 
to iu::rease his salary by reason thereof. 

T)]e relation existing between an officer holding an office created 
by the Legislature and the State is not in any sense that of con- 
tracting parties. And holding such an office creates no vested 
rights in the official. (McVeaney v. Mayor, 80 N. Y., 185 ; People v. 
Devlin, 33 N- Y., 273 ; Long v. Mayor, 81 N. Y., 427.) 

The Legislature therefore had ample power to impose the addi- 
tional duty of superintending the construction of the new ceiling, 
etc., upon the superintendent without granting an increase of salary 
or additional compensation. <Phcenix v. Supervisors of New York, 
1 Hill, 362; Palmer v. aty of New York, 2 Sandford, 318.) 

And the act imposing this duty upon the superintendent makes 
no provision for additional compensation to him, and while it may 

I that the committee would have had power to do so had the 

Bgislature expressly authorized it, without violating the section of 
i Constitution referred to in your resolution (Cole v. The State, 101 
Y., 48 i Tmiesdale v. City of Rochester, Kupra), still I do not think 
)i-e was any power given to the committee by the act in question. 
i^f there is any such power it must be contained in section 4 which 
^ides that payment of necessary traveling and incidental expenses 
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incurred by thq said committee or either of them, in the discharge 
of the duties therein imposed should be paid to them out of the 
appropriation, but this does not,' I think, authorize such an expendi- 
ture as additional compensation by way of salary to the superinten- 
dent for the performance of services which the act in the preceding* 
section expressly provided he should perform. 

The resolution of the Assembly assumes that at least some 
portion of the salary referrad to has been given or advanced to the 
superintendent. I am informed by the Comptroller that this is not 
so. If, however, it shall appear that any part of it has been paid, 
then I am of the opinion that he was not entitled to it, for the reason 
that there was no power vested in the committee by the act in 
question to pay the superintendent the salary provided for by the 
resolution; and that without such authority or power expressly 
given to the committee, any agreement upon their part with the 
superintendent for a hiring and the payment of a salary under the 
circumstances here presented would be void as against public policy 
and without authority of law. (Collier v. Munn, 41 N. Y., 143 ; 
Smith V. City of Albany, 61 N. Y., 444.) 

For these reasons I have not considered and do not decide the 
question whether the act referred to would have been in violation of 
section 24, article 3 of the Constitution, if it had in fact authorized 
the committee to do what was attempted to be done by the 
resolution. 

Very respectfully, your obedient servant. 

C. F. TABOE, 

Attorney-General. 



Office of the Attorney-General, ) 
Albany, February 11, 1889. ) 

Abner L. Train, Esq., Secretary Forest Commission : 

Dear Sir. — I have received your communication of the fifth 
instant, submitting the following questions, viz. : 

A tract of land described as the Southeast comer of township 32 
is owned in undivided thirds by the State, Parker & Thurston an< 
Zenus Van Dusen. 

A serious trespass has been committed upon the tract b 
George H. Freeman, who has entered upon and cut therefrom 
large and valuable amoimt of timber. It is stated that the sai 
Freeman has effected a settlement for a nominal sum with one of tl 
parties owning the tract. 



I 

L 
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Qnestion^. What right of action has the State * Is a Bettlement 
by the trespasser with one of the tenants a settlement with all » 
Has the State any remedy against Freeman ? 

In reply thereto I heg leave to state as follows : The State has 
a right of action for damages against the trespasser in which all the 
tenants in common must join. If, however, one of the tenants 
refuses to join fts plaintiff he may be made defendant. (Depuy v. 
Strong', 42 N. T., 603 ; Hasbrouck v. Bunco, 62 N. Y., 475.) 

It has been held by the courts that one tenant in common may 
release a trespasser upon the common property, and that such a 
release will bind the co-tenants. (Austin v. Hall, 13 John., 286 ; 
Decker v. Livingston, 15 John., 478 ; Kimball v. Wilson, 3 New 
Hampshire, 96.) 

Such a release, however, should, I think, be a formal technical 
release. {De Zeng v. Bailey, 9 Wend., 336 1 Morgan v. Smith, 70 
N. T., 537.) 

If either of the tenants have actually collected money for damages 
clone an actiqp may be maintained against him by his co-tenants 
for their proportionate share. (Dresser v. Dresser, 40 Barb,, 300; 
Joslyn v. Joslyn, 9 Hun., 338 ; Code, § 1666.) 

Or if the lumber was originally cut at the instigation of one of 
the tenants the co-tenants would have an action for waste against 
him. (Elwell v. Bumside, 44 Barb., 447 ; Code. § 1656.) 

Criminal proceedings may be instituted imder section 640 of the 
Penal Code for cutting timber on lands belonging to the State. 
Very respectfully, your obedient servant. ' 
CHAS. F. TABOR, 
Attorney-General, 

Office of the Attobney-Gbsbbal, ( 
Albany, February 12, 1889. ) 
Edgar H, Vanderwateb, Esq., Far Bockaway, New York: 

Deak Sm.— Your letter of recent date, addressed to the Secretary 

of State, reiiuesting information as to the duty of a magistrate act- 

^ under the provisions of chapter 173, Laws 1875, has been 

erred to this department, and in reply thereto I have to say: 

'hapter 173, Laws 1875, provides that " It shall not be lawful for 

" justice of the peace, police justice or other- magistrate to com- 

any child, over 3 and under 16 years of age as vagrant, truant or 

jrderly to any county poor-house of this State," etc. 

"pter 483 of the Laws of 1884 provides "That it shall not be 

_ for any county superintendent or overseer of the poor, board 
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of charity or other officer, to send any child between the ages of 2 
and 16 years, as a pauper, to any poor-house or alms-house for sup- 
port axid care," etc. 

Subdivision 2 of the above act provides that, the boards of super- 
visors of the several counties of the State are hereby authorized 
and directed to take such action in the matter as may be necessary 
to carry out the provisions of this section. 

This section also provides that the child so committed when 
practicable, shall be placed in an asylum or other institution as 
shall be controlled by persons of the same religious faith as the 
parents of such child. 

Section 887 of the Code provides that when a complaint is made 
to any magistrate under subdivision 8 of this act (which defines 
vagrancy), it shall be the duty of the magistrate, if the child has no 
parents, to commit him to such place as has been provided for 
his reception. 

After a careful reading of the several statutes relating to the sub- 
ject under consideration I am of the opinion that the duty of select- 
ing a place for the confinement of children betweeiT the ages of 3 
and 16 years rests with the board of supervisors, and it shall be the 
duty of the justice to commit them to the institution designated 
by the supervisors of his county. 

Very truly yours. 

OHAS. F. TABOE, 

Attorney-General. 

Office of the Attorney-General,] 
Albany, February 13, 1889. 3 

Samuel Frink, Esq., Rutland, Jefferson County, N. Y, : 

Dear Sir. — Your letter of February eleventh received and in 
answer thereto I beg leave to say : 

Where the board of supervisors have jurisdiction of a matter they 
may act precisely as a legislature may act for the State. But the 
board is in every sense a local legislative body with powers limited 
by statute and bearing exact analogy to the legislature of a Stal 
.whose powers are limited by the Constitution. (People v. Supe 
visors, 65 N. Y., 225, 227 ; see Smith v. Levinus, 8 N. Y., 472). 

But having jurisdiction to pass the law, if it was passed proper^ 
the publication was only intended to give notice to the public ai 
in that case the question is whether the statute requiring publii* 
tion and filing is not directory instead of mandatory. 
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The following case illustrates the rule in the State. The act 
relating to assessing property in school districts for school pur- 
poses requires the tax voted at a district meeting to be assessed 
within one month after the meeting at which it was voted. But it 
was held that the trustees could lawfully assess it .after the expira- 
tion of the month. (Gale v. Mead, 2 Denio, 160, and see Thomas 
V. Clapp, 20 Barb., 165 ; Witheril v. Mosher, 9 Hun, 415 ; The 
People V. Cook, 8 N. T., 89.)^ 

" A statute directing the mode of proceeding by public officers, is 
to be deemed directory, and a precise compliance is not to be 
deemed essential to the validity of the proceedings, unless so declared 
by statute." (Eawson v. Van Eiper, 1 T. & C, 375 ; Elmendorf v. 
Mayor of N. Y., 25 Wend., 693; Matter of Broadway, 63 Barb., 572.) 

In construing statutes prescribing a time for the performance of 
acts by public officers, and in the performance of which the public 
have an interest, if the act itself does not prohibit the doing of 
such act, after the expiration of the time fixed, the act is deemed 
valid if performed afterwards. (JuKand v. Kathbone, 39 N, Y., 369.) 

For these reasons I am of the opinion that if the law was passed 

properly by the board, and has now been published, and a copy 

been filed with the county clerk, that it has not 'been rendered 

invalid by reason of not having been published, and filed within the 

time required by this statute^ 

Yours truly. 

CHAS. F; TABOE, 

Attorney-General, 

Office of the Attorney-General, | 
Albany, February 16, 1889. 1 

V. Bouton, Esq., Clerk to Board of Supervisors, Bath, N. Y,: 

Dear Sir. — Your communication of the fourth instant, addressed 
to the Comptroller, has been referred to this department. 

It appears that the Lackawanna and Pittsburg Railroad Company 

did not pay their taxes last year, 1887, in the town of Dansville, 

and so far they have not paid this year. The collector's statement 

" -etumed taxes last year, 1887, was attached to the roll of 1888. 

!he question submitted is whether the collector would have 

srer to levy upon a locomotive standing upon the tracks of the 

ipany, or one that may be drawing a train through, for either 

taxes of 1887 or 1888. The engines have the usual card attached 

vned and leased by Trust Co." 

iction 5 of chapter 427, Laws of 1856, provides that " If the taxes 
ny farm or lot of land assessed to a resident shall be returned 

32 
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as unpaid in consequence of such premises becoming vacant by. the 
removal of the occupant before the collection of the tax imposed 
thereon, or in default of goods and chattels of the occupant to 
satisfy such tax, or if the taxes on any land occupied by or 
used in connection with any railroad, which was assessed to any 
person, company or corporation owning, operating or construct- 
ing such railroad, shall be returned as unpaid, the supervisor 
of the town or ward in which such land was assessed shall add a 
description thereof to the assessment-roll of the next year in the 
part thereof appropriated to taxes on lands of non-residents and 
shall charge the same with the uncollected tax of the preceding 
year ; and the same proceedings shall be had thereon in all respects 
as if it was the land of a non-resident and as if such tax had been 
laid in the year in which the description is so added." 

From this provision of the statute, even were the lands properly 
assessed in the name of a person for the first year, the tax for that 
year not having been collected and remaining unpaid, the lands for 
the taxes of that year at least are the same as the lands of non- 
residents, and "the same proceedings shall be had thereon in all 
respects as if it was the land of a non-resident." Thus the tax for 
the year 1887 became the second year a charge upon the land only 
and not a charge against the owner, and no proceedings could be 
taken against the owner for the collection of said tax either by 
levying upon his personal property or otherwise. (Newman v. 
Supervisors, 45 N. T., 676.) 

In reference to the taxes for 1888 that are now in the hands of the 
collector for collection, they should have been and I assume, there- 
fore, that they were assessed as resident lands and are a personal 
charge against the owner. (People v. Cassity, 46 N. Y., 46.) 

Being a personal charge against the owner of the lands, I think 
the collector would have power to levy upon the personal property 
of the owner of the lands imder the power given him by section 2 
of title 3, chapter 13, part 1 of the Eevised Statutes which provides 
that in case any person shall refuse or neglect to pay the tax 
imposed upon him, the collector shall levy the same by distress and 
sale of the goods and chattels of the person who ought to pay tl 
same, or of any goods and chattels in his possession, wheresoe^ 
the same may be found, within the district of the collector ; and j 
claim of property to be made thereto by any other person, shall 1 
available to prevent such a sale." 

The rolling stock of a railroad company is personal property a 
consequently " goods and chattels " that may be levied upon 
non-payment of a tax. (Randall v. Elwell, 52 N. Y., 521.) 
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The only remaining question is as to whether the railroad com- 
pany is the owner, or is in actual possession of the rolling stock 
referred to in your letter. 

This question the collector must determine for himself. I can only 
state that if the company is the owner, or has the actmd physical 
possession within the collector's district of personal property, such 
property may be levied upon and sold for the non-payment of the 
taxes. (Hersee v. Porter, 101 N. T., 403.) 

By title 4, part 1, chapter 13, R. S., section 21, provision is made 
for the Attorney-General commencing proceedings, by peti- 
tion against incorporated companies for the purpose of sequest- 
ering sufficient property for satisfying taxes in arrear. But 
I understand that the corporation referred to in your letter 
has already been dissolved, and is in the hands of a receiver, 
Mr. George D. Chapman, and I am of the opinion that the 
safest way to proceed by the collector, is by petition to the Supreme 
Court, with notice to the receiver and Attorney-General for an order 
directing the receiver to pay this tax. This has been done fre 
quently, as I understand it, with reference to this same corporation. 

In case this tax is not collected, and is returned to the county 
treasurer, this officer will then return to the Comptroller in pursu- 
ance of section 20, title 4, R. S., supra, and the Attorney-General 
will then take such proceedings as may be necessary to collect the tax. 

Very respectfully, your obedient servant. 

CHARLES F. TABOR, 

Attorney-General. 

Office of the Attorney-General, ] 
Albany, February 13, 1889. 3 

Philo M. Brown, Esq., Lorraine, Jefferson County, N. Y. : 

Dear Sir. — Tour communication of the twelfth instant has been 
received. 

A person in order to be entitled to vote at town meetings must 
have been a resident of the county for four months. (Constitution, 
" ^ ^. 2 ; R. S., 7th ed., p. 808, § 1.) 

deserter can not be deprived of the right to vote imless he has 
m convicted and a record of his conviction produced before the 
ctors. (Goetcheus v. Matthewson, 61 N. Y., 420.) 

Very respectfully, your obedient servant. 

CHARLES F. TABOR, 

A ttorney- General, 



'V»1 
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Office of the Attorney-General,) 
Albany, February 19, 1889. ) 

D. DiMMOCK, Esq., Superintendent of the Poor, Corfu, N. Y. : 

Dear Sir. — Your communication of the second instant has been 
received, asking for my opinion upon the settlement of a pauper 
under the following* circumstances : 

A man was sentenced to Auburn prison for life, on the 12th day 
of July, 1859. Subsequently the Governor commuted the sentence 
to twenty-nine years, five months and five days, which expired last 
December. 

The man lived in Batavia, had his residence there when he was 
tried and convicted for murder, and was declared insane, and has 
been confined in the criminal asylum at Auburn imtil he was 
returned here. Is he a town, county or State charge ? 

The general rule is that man must have a domicile, which domi- 
cile while he is in it is also his residence, so that the person you 
allude to must have had a residence and domicile at Batavia, where 
he was sentenced. 

And this residence and domicile will be presumed to continue 
imtil a new one is acquired. (Depuy v. Pemberton, 53 N. T., 557.) 

And in the case of Sitterly v. Murray (63 How. Pr., 367), the 
coimty court held that the same rule is applicable to paupers or 
poor persons under the poor laws, and that when a settlement is 
once legally gained in any town it must necessarily remain there 
imtil one is subsequently acquired. 

And inasmuch as the removal of the person to the asylum was an 
involuntary act, in which he exercised no discretion, and being 
insane could not have exercised judgment in the matter, and could 
not be said to have had any intention of making the asylum his 
permanent home or residence, I think that after having been 
released from the asylum and return to his home he should be 
deemed to have regained or at least never to have lost a settlement 
there, consequently a charge to the town. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

Attorney-General 

Office of the Attorney-General, } 
Albany, February 23, 1889. ) 

Hon. John B. Eiley, Chief Examiner, Civil Service Commission 

Dear Sir. — Your communication of the twelfth instant has b 
received asking for my opinion as to " whether or not any offi 
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whose duty it is to audit claims for services rendered the State may 
lawfully authorize the payment of salary to persons appointed in 
violation of chapter 354, Laws of 1883, as amended by chapter 357, 
Laws of 1884, and the rules for the regulation of the civil service 
promulgated in conformity, to such law." 

Li reply thereto, I beg leave to submit the following : 

Said acts so far as they can influence the question under 
consideration provide as follows : 

Section one provides for the appointment of commissioners to be 
known as "Civil Service Commissioners." 

Section 2 makes it the duty of the commission : " To aid the Gov- 
ernor, as he may request, in preparing suitable rules for carrying 
this act into effect, and when said rules shall have been promulgated 
it .shall be the duty of all officers of the State of New York, in the 
departments and offices to which any such rules may relate, to aid, 
in all proper ways, in carrying said rules, and any modification 
thereof, into effect." 

Section 2 also provides what, among other things, the rules to be 
adopted shall provide. 

First. For open competitive examination for testing the fitness 
of applicants for the public service now classified or to be classified. 

Second, All the offices, places and employments so , arranged 
or to be arranged in classes, shall be filled by selections from 
among those graded highest from the results of such competitive 
exammations ^ ^ ^ ^ ^i^ >^ ^^ 

Eighth, Notice shall be given in writing by the appointing power 
to said commission of the person selected for appointment or 
employment from among those who have been examined. * * * 
Section 8 provides that "After the termination of eight months 
from the expiration of the present session of the Legislature no offi- 
cer or clerk shall be appointed, and no person shall be admitted to 
or promoted in either of the said classes now existing, or that may 
be arranged hereunder pursuant to said rules, until he has passed 
an examination or is shown to be specially exempted from such 
examination in conformity herewith * * *." 

"™iese are all the provisions I have been able to find either in the 

.ates or rules adopted in conformity therewith which could have 

r bearing upon the question either directly or indirectly. And 

dll be observed that all of those provisions relate exclusively to 

legal right of an official to appoint and to an appointee to hold 

:)ffice or employment without having complied with the pro- 

'^s of the act and rules adopted in conformity therewith. 
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A person appointed to a position in the civil service, therefore, 
although termed in some cases an employe, stands generally in 
analagous position to a person who has been elected or appointed 
to an office to which he was ineligible, or which he is not entitled to 
hold, either by reason of original ineligibility, or by reason of the 
non-performance of some act, which he is required to perform subse- 
quent to his election or appointment, in order to complete his 
qualifications, such as filing a bond, taking the oath of office, etc. 
There is a good deal of judicial authority relating to the rights, 
duties and liabilities of officers de factOy and their relationship to 
third persons. And such authorities would be analogous to and 
would form a guide in the determination of the present question, if 
a person appointed or holding a position in the public service, 
without having complied with the civil service law and rules, could 
be said to be in ^ a position similar to a person who is an officer 
de facto. 

So far as the present question is concerned, they may, I think, 
be treated as such. (Olmstead v. Mayor, 42 N. T., Supr. Ct., 10 
J. & S., 481 ; Moser v. Mayor, 21 Hun, 163.) 

The reason for recognizing officers de facto, is for the protection 
of the public and third persons. " A person unquestioned, claiming, 
entering upon and exercising the duties, of an office under the 
forms or color of an appointment, or of an election ; or a person with- 
out even the color of an election or appointment, permitted by the 
government for a length of time, unquestioned, to perform the duties 
of an office, acquires the reputation of being an officer in fact, though ' 
he may not be an officer in point of law." (People v. Peabody, 6 
Abb. Pr., 234.) 

And an examination of the authorities upon the question as to 
what constitutes a de/ac^o officer does not disclose that the above 
definition has been seriously questioned. 

I think we can safely proceed, therefore, upon the theory that 
persons appointed to and holding positions and performing the 
duties of such positions are officers de facto, so far as the question 
under consideration is concerned, and that the principles applicable 
to officers de facto may be applied to these persons. 

In the case of People v. Dean (3 Wend., 438), Chief Ju^, 
Savage held that while a minor and alien are incapable of holdi 
office within this State, an officer whose duty it was to adminie 
an oath, could not legally refuse to administer such an oath t 
person presenting himself duly commissioned. " It is," says ^ 
Judge, " the duty of such officer, on the production of the C 
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mission, to administer the oath. If an appointment has beeji 
improvidently made, there is a legal mode in which it may be 
declared void." 

" Public interests require that acts of public officers who are such 
de facto, should be respected and held valid as third persons." 
(Allen, J., in People v. Trenan, 8 Abb, Pr., 361.) 

And in the People v. Peabody, supra. Judge Sutherland said, in 
speaking of an officer de facto, " The public and third persons can 
not be supposed to know, or to investigate his title to the office ; 
whether he has complied with the forms of law, taken the oath of 
office, filed a bond, etc., or even whether, if appointable, the 
Governor or mayor has the appointment." 

The public and third persons, in their dealings with each other and 
with him as such acting officer, has therefore a right to act upon 
such reputation ; and as to them he is a good officer, whether he has 
a legal title to the office or not. 

Disbursing officers who represent the public, in reference to the 
salaries of appointees of other departments, could not very well be 
called upon always to examine into the legal title of every person 
appointed by other authorities. The law does not cast such a 
burden upon the ordinary public disbursing officers. 

The case of Dolan v. The Mayor (68 N. T., 275), is analogous to 
the question now being considered. 

On the 24th of May, 1872, Dolan was appointed assistant clerk of 
the district court in New York city. He thereupon duly qualified 
and took possession of the office and held it until the 1st of January, 
1873, on which day one Keating, claiming the office by appointment, 
entered into and continued to occupy the office until March 1, 1874, 
and excluded Dolan therefrom. 

On that day Dolan again came into possession by virtue of the 
judgment of ouster obtained by him against Keating. 

Dolan then brought an action against the city for his salary during 

the time it had been paid to Keating. The court held that he could 

not recover and Andrews, J. writing the opinion says : " Keating's 

appointment although unauthorized and illegal, nevertheless when 

ioined with the possession of the office constituted him an officer de 

to * * * . But the fact that an appointment was 

g'ally made does not ipso facto deprive the person appointed of 

character of de facto officer * * * . We are of the 

nion that payment to a de facto pubKc officer of the salary of the 

!e, made while he is in possession is a good defense to an action 

"ght by a dejure officer to recover the same salary after he has 
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acquired or regained possession * * * . It is plain that in 
many cases the duty imposed upon the fiscal officers of the State, 
counties or cities to pay official salaries, could not be safely performed 
unless they are justified in acting upon the apparent title of claimants 
* * * . If fiscal officers, upon whom the duty is imposed to 
pay official salaries, are only justified in paying them to the officer 
dejure, they must act at the peril pf being held accountable in case 
it turns out that the de facto officer has not the true title; or if they 
are not made responsible the department or government they repre- 
sent is exposed to the danger of being compelled to pay the salary 
the second time. It would be unreasonable, we think, to require 
them, before making payment, to go behind the commission and 
investigate and ascertain the real right and title." 

When an appointee' in a public department applies to the fiscal 
officer for payment of his salary it will be claimed that such officer 
could not always conveniently investigate all the facts and circum- 
stances connected with the appointment and determine whether the 
Civil Service law has b^en [properly complied with in reference to 
such an appointment. 

Such fiscal officer may, however, refuse to pay the salary if he 
believes that the employe claiming it is not legally appointed. 
He does so, however, as we have seen at his peril. Should the 
appointee institute proceedings to compel the payment he would 
be compelled to establish a good legal title to the office. And if 
he had been appointed in violation of the Civil Service law he, of 
course, could not show such title. (Morton v. Tieman, supra; 
Dolan V. Mayor, supra ; People v. Henry, 46 N. T., 376 ; Eogers 
V. City of Buffalo. MSS. opinion, Daniels, J.) 

Whether the different fiscal officers of the State will consider it 
their duty under the first paragraph of section 2 of the statute, to 
refuse payment of salary to appointees whom they believe have 
been appointed in violation of the rules, is for them to determine 
under the responsibilities of their oath of office. They may, if they 
so desire, refuse payment in such cases, and the salary can only be 
recovered by showing a legal title to the place to which the salary 
is incident. This certainly would be one of the ways indicated \ 
the act to aid in carrying it into effect. 

I can only say in conclusion, however, that my examination of th 
question leads me to the opinion that " officers whose duty it is i 
audit claims for services rendered the State may lawfully authori 
the payment of salary to persons appointed in violation of chapt 
354, Laws of 1883, as amended by chapter 357 of the Laws of 18^ 
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and the rulee for the reguhition of the civil service, pronmlgated in 
conformity with such law. " 

Provided, pf course, that such persons come within the rules above 
stated, so as to be apparently entitled to the positions to which the 
salaries attached, by being in actual possession of such position, 
performing the services, etc. 

Very respectfully, your obedient servant. 

CHAS. F. TABOR, 
Attorney-General. 

Office op the Attoeney-Geneeai., ) 
Albany, February 27. 1889. > 
Hon. David B. Hill, Governor : 

My De^ Sib, — I have examined the resolution adopted by the 
Assembly, February 20, 1889, with reference to the clause therein 
contained, "And said trustees are requested to suspend the afore- 
. said C. B. Andrews, as Superintendent of Public Buildings, pending 
further investigation and until final action by this Hoiise," and in 
reply to your request for the opinion of the Attorney -General 
whether under this resolution the trustees have the power to comply 
with the request of the Assembly, I beg leave to say : 

That chapter 349 of the Laws of 1883, section 2, provides that 
the trustees of the Capitol sliall appoint a Supeiinteiident of Public 
Buildings, who shall hold office " for the term of two years." And 
by section 3 thereof it is provided that the trustees shall have power 
to remove the said superintendent by a vote of a majority thereof. 

When the power to remove an officer is only upon charges and 
after a hearing, there must be proof of some dereliction or general 
neglect of duty and unfitnass for the "place. (People ex rel. Munday 
T. Fire Commissioners, 72 N. Y., 446 ) 

Biit when the power of removal, as in this case, is absolute, no 
cause need be shown or proof given for the exercise of the power. 
(People ex reL Gere, 92 N. Y., 198.) 

The question is, then, can this board of trustees, having the abso- 
'"'"-e power of removal, suspend the officer named instead of removing 
-a? If this can be done it must bo upon the theory and within 
principle of the old maxim, that in the execution of powers the 
later includes the less omne magun in re continet minus.* 
Jut the trouble in making the applicatiiin of this maxim here is 
t the power of suspension is no part of the power of removal. 
 subjects of the two powera are entirely distinct and separate. 
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It has been said that the rule here invoked " must be .taken with 
this qualification, that the less must be of the same character with 
the greater and essential to its execution." (Coutant v. Servoss, 
3 Barb., 140.) And it is upon this principle that our courts have 
held that the power to sell does not include the power to mortgage. 
(Albany Fire Ins. Co. v. Bay, 4 N. Y., 19.) 

So far as I have been able to discover, the pawer of suspension of 
a public oflScer has only been exercised when given expressly by the 
Constitution or statute. 

Article 5. section 3 of the Constitution, relating to the appoint- 
ment of a Superintendent of Public Works, expressly provides that 
the Governor may suspend or remove this officer, and the same sec- 
tion expressly provides that the superintendent may appoint assist- 
ants, who shall hold their office for three years, subject to suspeTision 
or removal by the superintendent, and the section further* provides 
that all other persons appointed by the superintendent in the care 
and management of the canals, shall be subject to suspension or 
remx>val by him. The very next section, however, adopted at the 
same time and relating to the appointment of a superintendent 
of prisons, only provides for a removal of this officer by the Gover- 
nor, and section 7 of this article provides that the Governor may 
suspend the State Treasurer during the recess of the Legislature 
and until thirty days after the commencement. of the next session of 
that body, and shall appoint a person to discharge the duties of the 
office during such suspension. • 

The Constitution furnishes other instances where the power of 
removal may be exercised. (See §§ 11 and 18 of art. 6 ,- § 1, art. 10 ; 
S 4, art. 16, and § 1, art. 6.) 

And by chapter 397 of the Laws of 1875 the Legislature has made 
provision for the removal of certain State officers and provision is 
also expressly made for suspension of the officers named during the 
investigation of charges, etc. 

And so by section 1768 (U. S. E. S., ed. of 1878), it is expressly 
provided that during the recess of the Senate the President shall be 
authorized to suspend any civil officer appointed by and with the 
advice and consent of the Senate and to designate some suital ' 
person to perform the duties of the suspended officer who shall g 
a bond, etc., and be entitled to the salary of the officer whose pit 
he takes. * 

In construing this statute, Attorney-General Hoar (Vol. 
Attorneys-General U. S., p. 223) says: "The word suspenc 
imports that the person suspended is still the incumbent of ' 
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office and that the interruptioD of ita dtities is temporary and pro- 
Tisional, and if before the office is otherwise filled the Presideot 
comes to tlie concltiBion that the reasons for suspenaion no longer 
exist, the effect of revoking it is only to restore the actual posBessor 
of the office to his former condition." 

And so when a person has been removed from an office upon 
charges and afterwards the charges not being sustained, he was 
reinstated, it was held that he was entitled to the whole of his salary, 
although he did not render any services for which the salary was a 
compensation. CNieholas v. MacLean, 101 N, Y., 688.) 

And the amount earned by him in other employments could not 
be deducted . (Fitzsimmons v. City of Brooklyn, 102 N. T., 636.) 

Therefore it will be seen that in case of suspension the office is 
not vacant but only the ftmctions of the officer snspended, and upon 
reinstatement he resumes the office as well as the salary. But in 
case of absolute removal, as may be here, the office is vacant and 
in the theoiy of our law it shall be at once filled with an officer. In 
other words the status created by euspension is entirely different 
from that by removal, and the object to be obtained is also different, 
and the first is not within the scope of the other. 

I am of the <fpJnioD that neither can be effected without an express 
grant of the power. I can find no precedent for the exercise thereof, 
except where it has been expressly given, and considering the fact 
that the framers of the Constitntion and Legislature also have 
always, ao far »a8 I know, made a distinction between the two 
powers, it is to my mind strong evidence that the construction 
here given is the proper one. 

A suspension of an officer upon charges and pending investiga- 
tion thereof is in eifect to be likened to the execution of a sentence 
before trial and conviction. Sometimes for good reasons known to 
the law makers, this is provided for. Such is the case, as we have 
seen, with regard to the State Treasurer, and it is also the case 
with reference to judicial officers after , articles of impreachment 
have been yresented (See art. 6, § 1 of Constitution). But such a 
power should not, I think, be invoked unless expressly given. 
I have the honor to be yours very respectfully. 

C. F. TABOR, 

Attoriiey-General. 



n 
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OinOE OF THE AtTOBNEY-GeNEBAL, ] 

Albany, Febrvxiry 28, 1889. ] 
F. H. Easton, Esq., North Easton, N. Y. : 

Deab Sib. — Your communication of the twenty-fifth instant has 
been duly received. 

It appears that there is a bridge over the Hudson, between the 
towns of Easton, Washing^ton coimty, and the town of Saratoga, 
county of Saratoga. The bridge was erected and owned by a 
private corporation, formed under the general act for the incorpo- 
ration of bridge companies. The charter of the company is about 
to expire, and application Jias been made to the supervisors for an 
extension of the charter. 

I assume there is a plan on foot to refuse an extension, and to 
take possession of this bridge from the owners and make a public 
bridge of it.' 

The question you ask is, can the board of supervisors of Wash- 
ington county apportion the expense of reipairing, maintaining or 
rebuilding, equally between the towns of Easton and Greenwich, 
and the coimty of Washington, without a vote of the people of 
Greenwich to that eflfect ? * % 

In reply thereto, I beg leave to state as follows: 

The maintenance of bridges primarily belongs to the town or 
towns in which they are located,, and ordinarUy are a charge upon 
such town or towns as part of the highway system. And the 
Revised Statutes, section 4, title 1, chapter 16, part 1, provided for 
the raising by taxation, if necessary, of the yearly sum of $260 in 
addition to the ordinary assessment for labor, and an additional 
sum may be raised in pursuance of chapter 314 of the Laws of 1838. 

After the bridge company referred to, therefore, becomes dissolved 
the bridge will become a public highway (chap. 262, Laws 1838) 
and would ordinarily be maintained at the expense of the town or 
towns in which it is located. There are provisions of law, however, 
which were intended in ceHain cases to relieve towns from the entire 
expenses of bridges wholly or partially within their boundaries. 

Chapter 346 of the Laws of 1883 was an act of this character wk. 
requires that each of the counties of the State shall be liable to p 
for construction, care, maintenance, preservation and repair of pub 
bridges lawfully constructed over streams or other waters form" 
its boundary line, not less than one-sixth part of the expense of sl 
construction, care, maintenance, preservation and repair. So t^ 
the bridge in question being over a stream forming a part of 
boundary line of the coimties of Washington and Saratoga ea^^ 
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such counties must contribute one-Bisth of the expense which 
primarily and ordinarily would leave the remaining four-sixthB of 
the cost of Bueh care, maintenance, etc., to be borne by the towns in 
which the bridge is situated. 

There is a provision of law, however, by which a portion of this 
remaining four-sixths may be shared by other towns than those in 
which the bridge is actually located. This provision of law is 
chapter 126 of the Laws of 1886, which is an amendment to subdi- 
vision 4, of section 1, of chapter 482 of the Laws of 1875, and which 
provides as follows : 

" To apportion, as such board may deem equitable, the expense 
of the construction of any public bridge (except in the cases speci- 
fied in the last preceding subdivision) over a stream or other water 
forming the boundary line of counties between the. towns at such 
point, and in all cases, except as herein provided, such counties 
shall each pay not less than one-sixth of the expense of such bridge, 
and to authorize any town, on a vote of a majority of the electors 
voting at any annual ^town meeting, or any regularly called special 
town meeting, to appropriate such a sum (to be raised as other 
bridge moneys are raised), or to pledge the credit of such town in 
the manner prescribed by la.w, to wholly construct and maintain, or 
aid in the construction and maintenance of any bridge outside the 
boundaries of the town or county, or from or within the boundary 
line of any town into another town or county, but forming a con- 
tinuation of highways leading from such town or county, and 
deemed necessary for the public convenience." 

Ordinarily, of course, each town expends its highway and bridge 
moneys within its own boundaries, but there may cases arise in 
which a bridg»is just as great a benefit to an adjoining town as it 
is to the town in which it is located; and it was to enable an adjoin- 
ing town in such a case to pay a portion of the expense of main- 
taining such a bridge that chapter 126 of the Laws of 1886 was 
passed. 

Before a town can raise money, however, to be spent upon bridges 
outside of its boundaries, the question must be passed upon by 
"le electors at town meeting. And the board of supervisors 
m only authorize such town to contribute to the expense of 
iring for and maintaining such bridge, and can not compel a 
iwn in which such a bridge i$ not actually located to contribute. 

Under thfi law of 1838 (chapter 314) it was held the supervisors 
ad power to apportion the tax for repairing bridges between the 

Terent towns, (Hill v. Board of Supervisors, 12 N. Y., 52.) 




n 
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I tluck, however, the act of 1875 (chapter 482) as amended by the 
act of 1886, supra, has so far modified the provisions of the act of 
1838, and also section 2 pf chapter 866 of the Laws of 1869, as to 
confine this power of apportionment to towns in which the bridge is 
located, except upon the consent of the town given by the electors 
at town meeting. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

Attorney-General. 



Office of the Attorney-General, > 
^ AuBANY, March 4, 1889. j 

A. E. GoWLEs, Esq., Wellsville, N. Y. : 

Dear Sir. — Tour communication of the second instant has been 
received asking my opinion upon the legality of a ballot for excise 
commissioner, a copy of which you inclose. 

In reply thereto I beg leave to state that the only criticism I have 
to make upon the ballot is as to its color. 

Chapter 366 of the Laws of 1880, provides that " at all elections 
hereafter held within the limits of this State for the purpose of enabling 
electors to choose by ballot, any oifficer or officers under the laws of 
this State or the United States * * * , Each and all ballots 
used at any such election shall be upon plain ' white printing 
paper * * * /» 

Section 3 provides that " it shall be unlawful for any person to 
print or distribute or to cast any ballot printed or partly printed 
contrary to the provisions of this act ***/». 

Section 4 provides that " any person or persons whd shall know 
ingly or willfully violate or attempt to violate any of the provisions 
of this act shall be guilty^ of a misdemeanor, to be punished, 
etc., * * * ." 

While I do not think that the person for whom these votes were 
cast and counted would be ineligible to hold the office, if he received 
a majority of the votes cast, still any violation of the act is a misde 
meanor. Opinions by the Justices, 70 Me., 667 ; Attorney-Genera 
Ward's Opinions, MSS. dated February 18, 1881, Opinion Book. 

Very respectfully, your obedient servant. 

E. G. WHITAKEE, • 

Deputy Attorney-General, 



r 
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Office of the Attorney-General, ) 
Albany, March 6, 1889. ) 

Philip Paddock, Esq., Supervisor, PraUaburgh, Bteuhen County, 
N. Y. : 
Dear Sib.— Your commiuiicatioD of the fourth instant, addressed 
to the Secretary of State has heen referred to this department and • 
in reply thereto I beg leave to state that the statute "which require 
excise commissioners to file bonds provides that the same must be 
filed "before enteriitg upon the duties of their o^ces ," chsptei iH, 
Laws of 1874; and in the case of Adams v. Tator (42 Hun, 384), it 
was held t&at even where a bond was required to be filed by an 
officer before entering' upon the discharge of his duties within a" 
specified time, that provision of the statute was directory, and that 
filing such bond before a vacancy was declared and an appointment 
made to fill such vacancy was sufficient. 

Very respectfully, yoor obedient servant. 

E. G. "WHITAKER, 

Deputy Attorney-General. 

Office op the Attorney-General,) 
Albany, March 21, 1889. ' 

C. H. Hammer, Wolcott, N. Y.: 

Dear Sm. — Your communications of the fourteenth and twentieth 
instants, respectively, disclose, as I understand them, the following 
facts: 

A resident of your town with a family of children all under the 
age of 21 yeare removed from your town to an adjoining county and 
remained there less than one year. A young man of full age, also 
a resident of your town, £dso removed to the same adjoining county 
and married one of the infant daughters of the family above men- 
tioned, and thereafter the young man and the family returned to your 
town, having been absent therefrom less than one year. 

The question which now arises is, has the wife of the young man 
■^ttlement in your town ? 

D may be stated as a general rule that all permanent residents of 
I State must have a settlement somewhere. 

The infant children of a father, if living with him, have a settle- 
'ut in the town in which the father has a settlement. 
Ihe father can only lose one settlement by gaining another, and 
irder to gain another he must Uve in the town one yetir. (E. S., 
' p. 1859, Sittei-ly v. Murray, 63 How., 367.) 
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When the father removed with his family from your town and 
returned thereto within one year thereafter he did not lose his set- 
tlement in your town, and his children returning with him of course 
had the same settlement. 

Upon the facts and circumstances appearing, and under thei:. 
statute cited, I do not see how the marriage of the infant can have 
any bearing on the question under consideration. 

I think therefore that your town is liable for the support of the 

infant. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

— Attorney-General. 

Office of the Attorney-Genebal, ) 
Albany, April 3, 1889. ) 

Hon, Willis S. Paine, Superintendent Banking Department : 

Dear Sir. — Your communication of the thirtieth ultimo inclosing 
a letter addressed to you by Andrew Mills, Esq., president of the 
Dry Dock Savings Bank, with other letters and papers has been 
received. 

It appears that Mr. Mills desires you to inform him if if is legal 
for the. savings banks of this State to invest in certain bonds issued 
by the State of Maine pursuant to an act of the Legislature of that 
State, passed March 13, 1889. 

Chapter 409 of the Laws of 1882 prescribes the securities in which 
savings banks may invest their deposits, and subdivision 3 of 
section 260 reads as follows : 

"In the stocks or bonds or interest-bearing obligations of any 
state in the union that has not, Avithin ten yeai*s previous to making 
such investment by such corporation, defaulted in the payment of 
either part of any principal or interest of any debt authorized by 
any legislature of such State to be contracted." 

It is, I believe, conceded by you that there never has been a 
default in the State of Maine in the payment of any of its obligations. 

The only possible objection that could be raised therefore 
savings banks investing in these bonds would be that they w*= 
illegally issued, and I understand that it has been suggested in so: 
quarters that this is a fact. That the Legislature in authorizdi 
this issue violated article 9, section 14 of the Constitution,, whi 
provides that the Legislature shall not create any debt exceeding 
certain amount " except to suppress insurrection, repel invasior 
for purposes of war." 
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These bondB were issued pursuant to an act entitled "An act to 
provide for the refunding of the public debt," passed March 13, 
1889, and the amount largely exceet^ the -limit prescribed in the 
section of the Constitution above cited. 

It is claimed, however, that these btmds were issued not for the 
purpose of creating a new debt bat for the purpose of providing for 
the payment or refunding of an old one, which old debt was con- 3 

tracted for wiir pnrpoees and was coucededly, constitationally and 3 

legally incurred 

The question whether the Legislatore by providing for the ,. 

refunding of this old debt and authorizing the issuing and selling 't 

uf State bunds for that purpose violated the Constitution, has been w 

adjudicated upon by the Supreme Court of Maine. i 

The Maine Constitution, section 2 of article 6, provides that the ^ 

Supreme Judicial Court " shall be obliged to give their opinion 
upon important questions of law, and upon solemn occasions, when 
required by the Oovemor, council, senate or house of representatives." "^ 

In pursuance of this provision the Oovemor submitted to the  

court the following statement and question: 

" SiaiemenL One- million seven hundred and forty -eight thou- " 

sand doUars of the bonded indebtedness of the State of Maine, « 

issued by virtue of a resolve approved March 19, 1864, mature on ^ 

the first day of June, A. D. 1889. " 

" Two million one hundred and eighty-seven thousand four hundred _ 

dollars of the bonded indebtedness of the State of Maine, issued by J 

virtue of an act of the Legislature approved March 7, A. D. 1868 " 

{P. L. 1868, chap. 225) as amended by act approved March 3, A. D. 
1869 (P. L., A. D. 1869, chap. 40) mature on the Ist day of Oetober, 1889. 

"In addition to this bonded indebtedness there is other outstand- 
ing indebtedness of the State of Maine amounting to $82,000. 

"The Legislature of 1889 enacted an act entitled 'An act to pro- 
vide for the refunding of the public debt,' approved February 26, 
A. D. 1889 ; approved March 18, 1889 (P. L. 1889, chap. 308), a copy 
of which is herewith submitted. 

" Question. Is this act (P. L. 1889, chap, 308) constitutional, and 

Duld bonds issued by virtue of its provisions be valid! 
" Very respectfully, 

"EDWIN C. BUELMGH, 

" Governor." 

The court in answering this question are unanimous in the decision 

■ived at and hold that the act is constitutional and that the bonds 
ued in pursuance therec^ would be vaiid. 
34 
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Opinions of the Supreme Court delivered upon the request of the 
Governor are considered equally binding with opinions delivered by 
the court in passing final judgment. (70 Maine Reports, 587 ; 38 id., 
699 ; Prince v. Skillin, 71 id., 361, 368.) 

The Constitution, in respect to the question under consideration, 
therefore, has been judicially construed in reference to the question 
in the State of its adoption and existence. 

It is a well settled rule that the construction placed upon a statute 
or Constitution of another State by the courts of that State will 
be considered^ controlling and will be followed by the courts in this 
State. (Jessup v. Carnigie, 80 N. Y., 441; Shelby v. Guy, 11 
Wheaton, 367 ; Town of South Ottawa v. Perkins, 94 U. S., 260, 267.) 
Especially is this rule applicable to the present case, where rights 
will become vested by parties purchasing these bonds in this State, 
by virtue of the decision of the Maine courts above referred to. 

It appears, therefore, that the State of Maine has issued these 
bonds, that the issuance thereof has been judicially declared legal 
and valid ; that the State of Maine has never defaulted in the pay- 
ment of its obligations, and that our statute authorizes savings 
banks to invest in such securities. 

I am of the opinion, therefore, that savings banks of this State 
may legally invest their deposits, etc., in the bonds of the State of 
Maine, issued pursuant to the provisions of an act of the Legislature 
of the State of Maine, entitled "An act to provide for the refunding 
of the public debt, and to repeal an act entitled *An act to provide 
for the refunding of the public debt,' " approved February 26, 1889, 
being chapter 308, Laws of 1889. 

I 

Very respectfully, your obedient servant, 

E. G. WHITAKF^E, 

Deputy Attorney-General. 



Office of the Attorney-General, ) 
Albany, April 3, 1889. , ) 

Charles S. Irish, Esq., Toion Clerk, Patter son, N. Y.: 

Dear Sir. — Your communication of the twenty-seventh ult. i 
been duly received and in reply thereto I beg leave to state 
follows : 

Chapter 396 of the Laws of 1873 authorizes' towns to change 1 
system of working and repairing the highways from the system ti 
in vogue to the contract system ; and section 10 of said act, adr' 
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by chapter 240 of the liawa of 1888, providea that after all the pre- 
liminary proceedings have been complied with and said system 
adopted by vote, etc., such change shall not take effect until the 
next annual meeting of the board of anpervisora. 

There was no provision in this act authorizing a change back 
again to the old system. 

The act which authorizes a change back to the old system is 
chapter 31 of the Laws of 1879 and the only provison in this act 
which delays or postpones the time when the change shall actually 
take effect is that a minute of the action taken must be entered by 
the town clerk. 

I am of the opinion, therefore, that the action of your town, taken 
this spring, to change to the old system (the town having changed 
to the new last year) is v^d if the provisions of section 2, chapter 
31, Laws of 1879, have been complied with and takes effect as soon 
as all the conditions before referred to have been conformed to. No 
contracts which have been legally and properly entered into will be 
made void by such change however. 

Very respectfully yours. 

CHAS. F. TABOB, 
Attorney-General. 

Office op the Attobney-Gehebal, t 
Albany, April 9, 1889. 1 

Ahiea Eldbedqe, Oamhridge, N. Y. : 

Deab Sie. — Your communibation of the eighth instant, to Hon. 
Bobert A, Maxwell, has been referred to this ofBce, I understand 
from said communication that you desire my opinion upon the fol- 
lowing question, viz.?' Does the law prohibiting the catching of 
trout before the first of May apply to all of Washington coimty, or 
only to that portion included in the forest preserve t 

Section 19 of chapter 634 of the Laws of 1879, as amended by 
chapter 617 of the Laws of 1887, is as follows : 

" 8 19. No person shall catch or attempt to catch, or kill or expose 
liale, or have in pcesession after the same .has been caught or 
ed, any speckled trout, brook trout, California trout or brown 
at, save only from the first day of April to the first day of Sep, 
■ber in each year, except in the counties included in the forest 
ierve, established by chapter 283 of the Laws of 1885, where it 
" not be lawful to catch, or attempt to catch or kiU, or expose for 
~^y speckled trout, brook trout, brown trout and California trout. 
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save only from the first day of May to the fifteenth day of September, 
and salmon trout and land-locked salmon from the first day of May 
to the first day of October in each year -***/» 

Section 7 of chapter 283 of the Laws of 1886, as amended by 
chapter 620 of the Laws of 1888, is as follows : 

" § 7. All the lands now owned, or which , may hereafter be 
acquired, by the State of New York within the counties of Clinton 
(excepting the towns of Altona and Dannemora), Delaware, 
* * * Washington * * * shall constitute and be 
known as the Forest Preserve, except all such lands, not wild lands, 
as have been, or may hereafter be, acquired by the State of New 
York upon or by foreclosure of or sale pursuant to any mortgasge 
upon lands made to the commissioners for loaning certain moneys 
of the United States, usually called the United States Deposit 
Fund; and all such excepted lands acquired by the. State of New 
York may be sold and conveyed as provided by law." 

The doubt which prompted the (j[uestion here arose from the 
words " except in the counties included in the Forest Preserve." 
Strictly speaking none of the counties of the State, as such, are 
included within that preserve. 

Section 19 of the act of 1879, as amended, should receive such 
construction as will assist its unmistakably remedial purpose. It 
seems to lay down two rules applicable to different portions of the 
State. 

First That outside the Preserve no person shall catch or expose 
for sale trout, at any other time of the year than during the period 
from the first day of April to the first' day of September. 

Second. That in the counties included in the Forest Preserve, no 
person shall catch or expose for sale any trout at any other period 
of the year than from the first day of May'to the fifteenth day of 
September, or salmon trout, and land-locked salmon, at any period, 
except from the first day of May to the first day of October, 

The second rule laid down by the section makes the period of 
lawful catching begin and close one month later than the lawful 
period laid down in the first rule. The counties mentioned in 
chapter 283, Laws of 1885, as amended by chapter 520, Laws 
1888, are all more or less heavily wooded counties, and all of th 
with the exception of Ulster, Sullivan, Green and Delaware 
northern counties. It is a well-known fact that in the northern f 
heavily wooded counties of the State, the time for fishing and 
period of spawning and hatching are necessarily later than in 
warmer and more open counties. 



r 



Bepobt of the Attornet-Oenebal. 



It IB, therefore, my opinion that the language of seeiion 19 above 
referred to, "the cotmties included in the forest preserve," should be 
interpreted as meaning the counties mentioned in section 7 of 
chapter 283, Laws of 1885, as amended by chapter 620, Laws of 1888, 
and that the law referred to applies to all of Washington county, 
and not merely to that portion of Buch county included in the 
forest preserv-e. 

Very truly yours. 

CHAHLES F. TABOK, 
Attomey-Genercd, 

Office of the Attorney-Geneeal, ) 
Albaky, April 15. 1889. ) 

To the Honorable the Assembly: 

I have the honor to report in compliance with the following 
reBolution of the Assembly, to vAt -. 

"Resolved, That the Attorney -Genera! be, and he hereby is, 
requested to communicate to the Assembly his official opinion' 
whether the Leg^islature has power, under the Constitution of this 
State, to authorize by law the appropriation or use, by any person 
or corporation, of any of the waters of Skaneatelas lake, the same 
being a part of the canal system of this State." 

The refereace to the Constitution made by the resolution is 
imdoubtedly to section 6 of article 7, which is as follows : 

" The Leginlature shall not kbU, lease or otherwise dispose of the 
Erie canal, the Oswego canal, the Champlain canal, the Cayuga and 
Seneca canal, or the Black River canal ; but they shall remain the 
property of the State, and under its mana^ment forever. All 
funds that muy be derived from any lease, sale or other disposition 
of any canal, shall be applied in payment of the canal debt men- 
tioned in the third section of this article." 

The resolution assnmea that Skaneateles lake is a part of the 
canal system of this State. This assumption is doubtless based 
upon the resolution passed by the canal board on the 29th day of 
T-me, 1843, as follows : 

"Besolved, That the waters of Skaneateles lake and the outlet of 
he same be, and they are, hereby appropnated to the use of the 

iblic, for a reservoir and feeder to the Erie canal." 

I am informed that this resolution has never been rescinded, and 

it Skaneateles lake has. since 1843, been used by the canal 
,horitios as a feeder of the Eiic canal. In making such appropria- 
n, the canal board acted ruder authority conferred by section 16, 
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of article 2 of title 9, chapter 9, 1 Eevised Statutes. (Banks Tth ed., 
629, § 16), which is as follows: 

*^ In the. construction of every canal of which the construction is 
or shall be authorized by law, the canal commissioners shall have, 
power, and it shall be their duty, to make all such canals, feeders, 
locks, dams, aqueducts and other works, as they shall deem the 
proper construction of such canal to require ; and they shall enter 
on, and take possession of, and use all lands, streams and waters, 
the appropriation of which, for the use of such canals and works, 
shall in their judgment be necessary." 

The character and extent of the title which the State acquired in 
the waters of the lake under the appropriation thereof aforesaid, has 
heretofore been considered and passed upon by officers of the State, 
in the administration of their duties. 

In an opinion rendered to the canal board in March, 1852, 
Mr. Attorney-General Chatfield advised such board that the State 
by its appropriation, acquired title to only so much of said waters 
as were needed for canal purposes, and not to all the waters of the 
lake, and therefore that th^ State had no such title as would 
authorize the canal board to make a lease of surplus waters. Acting* 
upon this opinion, the board revoked a lease of surplus waters 
theretofore made. 

In February, 1874, the Board of Canal Appraisers, then consisting of 
Vivus W. Smith, Thaddeus 0. Davis and ex-Attorney-Qeneral 
Charles G. Myers, in passing on certain claims urged against the 
State by mill owners along the outlet of the lake, for damages 
alleged to be caused by the works of the State at the foot of the 
lake, hold that by its appropriation the State acquired title to only 
so much of the waters of the lake as should be necessary for canal 
purposes. (See Canal Appraisals, vol. 91, p. 43 ; also, Silsby v. The 
State, 104 N. Y., 562 ; Stewart v. The State, 105 N. T., 256.) 

While the canal boai'd has for years, in repeated instances, exer- 
cised the power given to it by specific statutes of making sales of 
surplus waters from the canals of the State and the works con- 
nected therewith, and of abandoning and selling lands taken for 
canal purposes, and while the Supreme Court has decided that tl 
constitutional provisions under consideration only applied to cans" 
while they continued to be such, and not to cases where they hi 
ceased to be of use or benefit to the State, thereby recognizing tl 
right of the State to sell abandoned canal lands (see People 
Stevens, 13 Hun, 17 ; Eldridge v. City of Binghamton, 42 Hf 
202), nevertheless, in rendering an opinion in obedience to t 
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resolutions of tlie Aseembly, I feel coDstrained to adopt the conclu- 
sious of Attomey-deDeral Chatfield and the Board of Oaual 
Appraisers, as above stated, particularly in the abeeiice of any 
authoritative decisions of the courts upon the precise question 
decided by them, and which decisions, of course, had particular 
application and reference to the appropriation made of the waters 
of SkaueatelBs lake. 

It foUows, therefore, if such conclusions are sound that all the 
waters of thfc lake, not heretofore, appropriated by the State,' and 
necessary for canal purposes, are subject to the further exercise by 
the State of the right of eminent domain and to be appropriated for 
further and other public use. 

What I have already said is perhaps a sufficient answer to the 
request embodied in the resol-jtion, but in order that there may be, 
hereafter, no possible misunderstanding as to the exact application 
of the principles above stated, to any legislation, pending or pro- 
posed, with reference to the waters of this lake, I desire to say ttiat 
I ain of the opinion that the provisions of section 6 of article 7 of 
the Constitution, while they do not affect the question above con- 
sidered, or the result arrived at, are still sufficient and effective to 
preserve whatever rights and title the State has acquired in the 
waters of this lake and to secure the same duriag the continuance 
of the Constitution (at least) for the maintenance and protection of 
the canal system of the State, to the extent of the supply furnished, 
and that any legislation which will interfere with the supply of 
water aheady acquired, necessary and proper to secure thesp results, 
must he unconstitutional. 

In conchision, I have the honor to report as my opinion that it is 
within the competence of the Legislature to authorize by law the 
use, by persons or corporations, of such portion only of the waters 
of Skaneatelee lake as are not already appropriated and not needed 
by the Sta^ for the purposes of the Erie canal. 
Respectfully. 

CHABLES F. TABOE, 
Attorney-General. 

Office op the Attorney-General ) 
Albany, April IG, 1889. i 

J. Mahoney, Esq., Olens Falls, N. Y.: 

)ear Sib. — Tour communication of the fifteenth instant has been 
lived asking if the proceedings of your town meeting, to be held 
^■3 thirtieth of April, will be legal. 
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In reply thereto I beg leave to state that chapter 229 of the Laws 
of 1888 makes the thirtieth of April a legal holiday only for the 
purpose of presenting, payment, etc., of commercial paper and the 
transaction of business in State and county offices. 

It does not prohibit the transaction of business generally upon 
that day and I do not think the holding of a regular town meeting 
would be illegal. (Nichols v. Kelsey, 20 Abb. N. C, 14 ; People v. 
Kearney, 47 Hun, 129.) 

Very respectfully, your obedient servant. ^ 

OHAELES R TABOE, 

Attorney-Oeneral. 

Office of the Attorney-Gbnebal, ) 
Albany, April 16, 1889. ) 

E. B. McCuLLY, Esq., Fulton, N. 7. ; 

Deab Sir. — Tour communication of the twelfth instant has been 
received, asking me if, in my opinion, the excise commissioners 
when granting licenses to sell liquors to persons whose hotels are 
within 200 yards of fair grounds should except the days npon 
which the fair is being held. 

In reply thereto I beg leave to submit the following : 

Section 3 of chapter 175 of the Laws of 1870, as amended by 
chapter 466 of the Laws of 1881, and t^hapter 126 of the Laws of 
1882, provides as follows : 

" § 3. The commissioners of excise shall meet in their respective 
cities, villages and towns, on the first Monday of May in each year," 
for the purpose of granting licenses as provided by law, and at no 
other time for that purpose, except upon application for license 
made in good faith in any town or village, and in such case not 
oftener than once in each month ; in cities they shall meet on the 
first Monday of each month, and as often as they shall deem 
necessary. All licenses hereafter granted shall expire on the 
first Monday of May succeeding the date of such grantiog, 
except in the cities of New York, Brooklyn and Eochester, and 
all applicants where such license is granted for a period c' 
less than one year, shall pay a pro rata amount of the licens 
fee established for their place of business, by the commi 
sioners of their respective cities, towns and villages; and i 
sadd cities of New York, Brooklyn and Eochester, all such license 
shall expire at the end of one year from the time they shall T 
granted," 
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Chapter S5 of the Laws of 1888, positively piohibitB the diBposi- 
tion of intoxicating liquors either on any agricultural or horicultural 
fair grounds or at any place within 200 yards of the grounds on 
which any State, county, town or other agricultural or horicultural 
fair is being held. 

This act makes no reservation and the commissioners of excise 

would have no power to grant a license authorizing the disposition * 

of intoxicating liquors at the places and during the times therein S 

prohibited ; and such a license, if granted, would afford no protection. p 

The pro\ision in the act of 1888 is a condition which attaches to ^ 

every license when granted to the same extent and in the same q 

manner thii't the conditions contained in section 21 of chapter 628 of >. 

the Lawu of 1867, attached in reference in selling liquor on Sundays g 

and town-meeting days. And this condition is one the Legislature n 
had amplo power to make. (People v. Mayors, 95 N. Y., 223.) And 

a license not being in the nature of a contract between the State • 

and the licensee but subject to modification at all times by the p 

Legialatoro. (Metropolitan Board of Excise v. Barrie, 34 N. y,,657.) Jj 

It would follow that it is not necessary for the excise commis- " 

eioner to insert in the license a clause that no liquor shall be sold ,• 

on or within 200 yards of fair grounds while a fair is being held. > 

Althoug'h the excise board would have the right to insert in the f 

license, if it thought advisable, a clause that no liquor should be sold, f 

in contravention of chapter 35 of the Laws of 1888. P 

Very respectfully, your obedient servant. 9 

CHARLES F, TABOR, - 

A itomey- Oenert^. 



Office of the Attobney-Genebal.) 
Albany, April 22, 1889. \ 

Hon. WiLLB S. Paine, Superintendent Banking Department : 

Dear Sir. — In reply to the request of Mr, Miller, treasuier of the 
Savings Bank of tJtica, contained in your communication of April 
.eenth, I beg leave to state as follows : 

ty section 260, Paine's Banking Law, savings banks are anthor- 
d to invest " in stocks or bonds, or interest-bearing obligations of 
f State in the Union that has not within ten years previous to 
king such investment by such corporation, defaulted in the pay- 
it of any part, or either principal or interest of any debt 
>f^rized by finy Legislature of such State to be contracted." 
3§ 
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This section covers " obligations of a State," and if Dakota, aft^r 
she has become a State, legally assumes the payment of obligations 
incurred bv her whUe a territory, I can see no legal objection to 
such oblig;tions Bs a medium of kivestment by sa4gs banks, pro- 
vided of course that no default has been made, as provided in the 
section above quoted. 

Inasmuch, however, as no Constitution has yet been adopted by 
Dakota, it is impracticable to say at this time whether the payment 
of obligations incurred by the territory of Dakota will be properly 
assumed by the Constitution and Legislature of the State of Dakota, 
and upon this, of course, the question entirely depends. 

Very respectfully, your obedient servant. 

CHAELES R TABOE, 

Attorney-General. 

Office of the Attorney-General, | 

Albany, April 23, 1889. ) 
To the Honorable the Senate : 

I have received a copy of a resolution of the Senate, as follows : 
"Besolved, That the Attorney-General be and he is hereby 
requested to transmit to the Senate, at as early a day as may be 
practicable, his opinion in writing whether the superintendent of 
the Onondaga salt springs has authority in law to renew the leases 
on the Onondaga salt springs reservation, which have recently 
expired or are soon to expire, or whether any legislation will be 
necessary in order to confer such power. 

" By order. 

"JOHN S. KENYON, 

" Clerk." 

In obedience to such resolution, I respectfully report as follows : 
In 1829, in section 1 of chapter 278 of the Laws of that year, 
passed April twenty-seventh, it was enacted as follows : 

"It shall be the duty of the superintendent of the Onondaga 
salt springs to lease, for the term of thirty years, fi'om and after 
the twentieth day of June next, to the present lessees, their assign 
or legal representatives, the several lots called salt manufacturing 
lots, or parts of lots belonging to the Onondaga salt springs rese' 
ration, excepting such lots or parts of lots as the superintendei 
and inspector may deem it necessary for the interest of the Sta 
to retain, subject to the same regulations and restrictions as nc 
are or may hereafter be provided by law ; but any lease given imd< 
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this act shall not be considered in such manner as to affect the 
validity of any mortgage or other security held by any person upon 
any lot or lotd thus leased. , No improvements on the salt manufac- 
turing lots, excepting the salt manufactories and their necessary 
appendages, shall be paid for by the State, if the lease, at the expiree 
tion of the said term of thirty years, should not be renewed, or if, 
before tfie expiration of the said term, it should be necessary to 
take a lot for the benefit of the State." 

The superintendent of the salt springs under the provisions of 
such statute made certain leases therein referred to or therein 
authorized. Such leases began on the 20th day of Jime, 1829, and 
had thirty years to run. A short time before such leases expired, 
and in April, 1859, the Legislature, by chapter 346 of the Laws of 
that year, section 44, enacted as follows: 

" It shall be the duty of the superintendent to lease for the term of 
thirty years, from and alter the 20th day of June, 1859, to the pre- 
sent lessees, their assigns or legal representatives, the several lots 
called salt manufacturing lots, or parts of lots, on the Onondaga salt 
springs reservation, the fee of which is now owned by the State, and 
which have been and may hereafter be occupied for the purpose of 
manufacturing fine salt, subject to the same regulations and restric- 
tions as now are or may hereafter be imposed by law ; but no lease 
given under this act shall be constructed or operate in such manner 
as to affect the validity of any mortgage or other security held by 
any person upon the property or estate thus leased. No improve- 
ments on the salt manufacturing lots, except the salt manufactories 
and their necessary appendages, shall be paid for by the State, if any 
lease hereby authorized shall not be renewed at the expiration of 
thirty years, or if before the expiration of said term, the State shall 
provide by law for vacating such lease ,- the provisions of this section 
as to leasing salt lots shall not apply to the salt lots on blocks Nos. 
21 and 24, lying between Willow street and Bridge street, on the 
Oswego canal in the Fourth ward of the city of Syracuse." 

It will be observed that the last quoted section is to all intents a 
re-enactment of the provision of 1829, except as to the date of the 

mmencement of the extension of the leases. 

Under the authoiization contained in the 44th section of the act 

1859, the superintendent of the salt springs renewed for thirty 

ars the leases theretofore executed in 1829. Such leases are now 

out to expire. 

las the superintendent of the salt springs power to again renew 

h leases for thirty years or for any other period f 
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It tbight be said with a good deal of force that the language of 
the act of 1829, above quoted, would seem to indicate that the 
Legislature contemplated the possibility of a renewal of the leases 
by the superintendent. I might be inclined to take such position 
myself, especially in view of the decision in Weed v. Tucker (19 N. 
T., 422), wherein it was held that the statutory authority of State 
officers to enter into a contract for the publication of legalt notices 
was not exhausted by a single exercise were it not for the fact that 
the Legislature itdelf has probably, by the enactment of section 44 
of the act of 1859, given construction to the language of the act of 
1829, and decided that at the expiration of the original leases a further 
grant of power to the superintendent was necessary to enable^ him 
to renew them. 

It may be suggested also, and has indeed been suggested by so 
eminent authority as ex-Judge Oomstock, in an opinion which has 
been submitted to me, that if the leases are not renewed the State 
is liable to pay for the improvements heretofore made on the lots of 
the lessees. 

In view, therefore, of the history of legislation affecting the 
mQ^tter and the importance to the State of the question involved, I 
do not see my way clear at the present time to say that the superin- 
tendent has the power to renew these leases and respectfully suggest 
that much trouble may be saved to the State by proper legislation 
bearing upon the subject, giving -to the superintendent in plain 
terms the power to renew the leases, for such period as to the 
Legislature shall seem proper and politic. 

Respectfully yours. 

CHAELES R. TABOR, 

Attorney-General, 



Office of the Attorney-General, 
Albany, April 29, 1889. 
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Hem. Edward Wemple, Comptroller : 

Dear Sir. — I herewith return to you the accompanying copy of 
obligation of Union Free School District No. 1 of the town of Litt 
Falls, without my approval, for the following reasons : 

First. The power to borrow money by section 10 referred 
(see chap. 27, Laws 1888), is confined : 

1. To a majority of the voters of any union free school distr 
whose limits do not correspond with an incorporated city 
villaofe. 



I Bepobt of tsb Attorney-General. 277 

Second. The power to borrow only allowed when a tax shall have 
been voted to be collected in installments, for the following: 
purposes : 

(A.) Building a new school-house or an addition to a school- 
house. 

{B.) MakiDg additions, alterations, etc., to buildings belonging to 
the district, or, 

(C.) For the purchase of a new site or for an addition to a site. 

Third. The power to borrow is limited to so much of the sum 
voted as may be necessary to pmy the same. 

Fourth. The bonds shall not be sold below par. 

Fifth. Due notice of the time and place of the sale of such bonds 
shall be given at least ten days prior theretd. 

Sixth. The section contains a general provision that no addition 
to, or change of, site or purchase of a new site or for the 
purchase of an addition to the site or for building any iaew school- 
house, or for an addition to a school-house, unless a previous notice 
has been given stating the amount and object, and published for 
four weeks, as therein, described. 

Summary. 

First. The bond or promise to pay presented to me purports to 
be issued in pursuance of chapter 555, Laws of 1864, as amended by 
chapter 49, Laws of 1884, and chapter 595, Laws of 1886. It should 
be as amended by chapter 27, Laws of 1888. 

Second. This obligation is payable to the Comptroller, and 
evidently is not intended to be sold. 

Third. I think the law contemplates a public sale, upon ten 
days' notice. 

Fourth. I think the Comptroller, before he invests the money of 
the State in any such obligation or promise, should have the evidence 
properly appear that the preliminary and jurisdictional require- 
ments have been complied with. (See Cagwin v. Town of Han- 
cock, 84 N. T., 532 ; Ellsworth v. E. E. Co., 98 N. T., 53.) 

The proposed bond purports to be signed by a secretary, and I 

i no authority for such an office. The law provides for the 

•Dointment of a clerk. (See § 7, chap. 554, Laws 1864.) 

Very respectfully, your obedient servant. 

CHAS. F. TABOE. 

Attorney-General. 
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Office of the Aitoeney-General,] 
Albany, May 9, 1889. ) 

Fred. R Nugent, Esq., 160 Broadway, Neio York City : 

Deab Sir. — ^Tour communication of May second has been 
received, asking me to furnish an opinion on the question involved 
in the state of facts set forth in your letter, viz. : 

" On the 29th day of Januaiy, 1886, Mr. M. H. Howard, a resi- 
dent of the city aud county of Philadelphia, Pennsylvania, died in 
that city, leaving real and personal property within the city and 
county of New York of the gross value of about $69,677.20. On the 
16th day of March, 1886, his will was duly proved in the orphans' 
court of the city and county of Philadelphia, and letters testament- 
ary were duly issued to* JBamett A. Howard, an executor named in 
said will. Thereafter the said Bamett A. Howard executed a power 
of attorney to me, and on the 27th day of March, 1886, ancillary 
letters testamentary were duly issued to me under power of 
attorney by the surrogate's court of the city and county of New 
York. Thereafter, in the course of my administration of said estate 
as ancillary executor, such proceedings were bad that on the 9th day 
of June, 1887, the said surrogate made an order assessing and fixing 
the amount of tax upon said estate, which at that time was under- 
stood to be imposed by chapter 483 of the Laws of New York,, 
passed June 10, 1885, entitled "An act to tax gifts, legacies and col- 
lateral inheritances in certain cases," and the tax so fixed and 
assessed, amounting with interest to the sum of $3,046.32, was on 
the 9th day of June, 1887, paid by me to the comptroller of the city 
of New York." 

In reply I beg leave to say that I have examined the opinion of 
Andrews, Justice, in the case of Hannah Euston, deceased, lately 
decided by the Court of Appeals, and I have no hesitation in saying 
that, if the facts stated by you are correct, then within the principle 
of this case the tax was erroneously paid, as. against the collateral 
heirs, etc., named in the will of Mr. Howard. 

The Court of Appeals, in the case referred to, decides that the 
statute of 1885, before the amendment of 1887, did not include a 
case where the deceased was a non-resident leaving property in thi£ 
State, and that the amendment made by chapter 713 of the Lawf 
of 1887 was a legislative construction, at least, that prior to tlx 
amendment no intention was manifested by the Legislature, J 
section 1 of chapter 483, aforesaid, of the Laws of 1885, to provic* 
for the imposition of a collateral tax upon the estate of a non-resides 

Section 12 of chapter 483, aforesaid, provides that, '^ when ai 
amoimt of said tax shall be paid erroneously to the State Treasun 
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it shall be lawful for him, on satisfactory proof rendered to the 
Comptroller by said county treasurer or comptroller of such errone- 
ous payment, to refund and pay to the executor, administrator, per- 
son or persons who have paid any such tax in error, the amount of 
such tax so paid, provided that all such applications for the repay- 
ment of such taxes shall be made within two years from the date of 
such payment/' 

Section 1 of said chapter provides that the amount of any such 
tax shall be' paid in the city and county of New York to the comp- 
troller thereof, for the use of the State, 

In the case of McPherson (104 N. T., 306), the question was 
raised as to the constitutionality of this act, upon the ground that 
under article 3, section 20 of the State Constitution, every law 
imposing a tax '" ^hall distinctly state the tax and the object to 
which it is to be applied." 

The Court of Appeals held that this provision of the Constitution 
was only to apply to annually recurring taxes imposed generally on 
the entire property of the State; that it did not apply to a special 
tax like that provided for in said act. 

This money paid by you, as I understand, was covered into the 
State treasury by the comptroller of the city of New York, for the 
use of the State. 

The difficulty which you will incur, I think, with the State 
Comptroller arises out of section 8 of article 7 of the Constitution, 
which provides that no moneys shall ever be paid out of the treasury 
of this State, or any of its funds, or any of the funds under its 
maqagement, except in pursuance of an appropriaJ}ion by law, 
which shall distinctly specify the sum appropriated and the object 
to which it is to be applied. 

I see by the supply bill that the Legislature has appropriated 
to the executors of Joel Sherwood the amount necessary to repay 
the amount of the tax paid by him. 

It seems to me that your only relief will be to apply to the Legis- 
lature, for while section 12 as aforesaid makes provision for the 
repayment by the State Comptroller for a tax erroneously paid, it 

ist, I think, be held that this section is to be construed in con- 

ction with the provisions of the Constitution above cited, and 

lat you will be met at the State treasury with the fact that there 

3 no moneys applicable to the repayment of this tax. 

Very respectfully yours. 

CHAELES F. TABOE, 

AttorTiey-Oenerah 



4. 
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Office of the Aitobney-Geneeal 
AiiiBANY, May 15, 1889. 

A. G. Lawrence, Esq., Adjutant^ etc,, Henderson^ N. F. : 

Deab Sir. — Tour communication of the fourteenth instant, askin£: 
me if, in my opinion, the exemption of disabled soldiers, contained 
in chapter 422 of the Laws of 1886, applies to poll-tax in incorporated 
tillages, has been duly received, and in reply thereto I beg leave to 
state that the act referred to appears to amend the Eevised Statutes 
in reference to highway labor in towns, and does not, in my opinion, 
apply to taxation for the improvement of streets and sidewalks in 
incorporated villages formed under the general act. 

Very respectfully, your obedient servant. 

CHAS. F. TABOB, 

-^ Attorney-General. 

Office of the Attorney-General, 1 
Albany, May 24, 1889. ) 

E. A. CoNKLiNG, Esq., Port Jervis, N, Y,: 

Dear Sir. — I have your communication of the fourteenth inst., 
asking the following questions : 

First. Has a police constable of the village of Port Jervis author- 
ity to execute a venire issued out of justice's court ? 

Second. Has a police constable of the village of Port Jervis 
authority to convey a prisoner convicted at special sessions to the 
jaU or penitentiary ? 

As to the first question the powers of police constables for the 
village of Port Jervis are defined in the charter of said village, 
chapter 370, Laws of 1873, as follows : 

" Section 36. The police constables shall possess the same powers 
and perform the same, duties within said village, and shall be sub- 
ject to the same liabilities as town constables in the town of Deer 
Park; it shall also be the duty of such police constables to obey 
such orders and directions as they may, from time to time, receive 
from the police justice, the trustees or the president of the vil 
lage regarding their duties ; to report to the president or polic 
Justice all violations of the ordinances and by-laws of the villag 
with the names and residences of witnesses; to preserve tJ 
public peace; to attend at aU public assemblages in said village; . 
be vigilant for the prevention and discovery of crime, and the detr 
tion of criminals, and to report to the president or police justice i 
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Climes and offenses committed in the village, to arrest all persons in 
the actual commission of crimes, misdemeanors and breaches of the 
peace, and all vagrant or disorderly persons; to execute all criminal 
process issued by the police justice or justice of the peace acting in 
his stead; and such police justice or justice of the peace acting in 
his stead shall deliver all such process to the police constables or 
one of them to be executed; to report to the president or police 
justice all suspicious persons, houses of ill-fame, gambling-houses, 
disorderly-houses, and all places Vhere idlers, tipplers, gamblers or 
other disorderly or suspicious persons may frequent or congregate, 
and perform such other duties as the president or trustees of the 
village may prescribe or direct." 

Section 2991 of the Code of Civil Procedure provides that " where 
a trial by jury is duly demanded a justice must issue a venire, 
directed generally to any constable of the county wherein the action 
is to be brought and tried, commanding him to notify twelve men of 
the town or city where the justice resides, qualified to serve * * * 
as trial jurors in courts of record * * * to attend before 
the justice at a time and place specified therein, to form a jury for 
the trial of the action. But if the parties agree upon a number of 
jurors le^s than six * *  jI^q venire must direct the 
constable to notify twice the number so agreed upon." 

It is further provided in sections 2992 and 2993 of the Code of 
Civil Procedure as follows : 

" § 2992. Where the action is between two towns or cities, or 
between a town and a city, the venire must direct the constable to 
notify twelve men of the county, who are qualified and not exempt, 
as prescribed in the last section, and who are not interested 
in the matter at issue, to form a jury for the trial of the 
action. 

§ 2993. The justice must deliver the venire, or cause it to be 
delivered, to a constable of the crunty, disinterested between the 
parties, who has not acted, or been employed to act, as the attorney 
or ^ent of either party, with respect to any claim or matter in con- 
troversy, in the action, and to whom neither party offers any other 

jonable objection. The constable shall not notify any person, 

om he has reason to believe to be biased or prejudiced, in favor 
3r against either party; and he must, in all other respects, 
cute the venire fairly and impartially. He must notify the 

ors personally, and indorse upon or annex to the venire, and 

iver to the justice, a return under his hand, containing a list of 
persons notified." 

36 
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The C!ode of Criminal Procedure, section 358, provides that the 
trial jury in any criminal proceeding is formed as prescribed in the 
Code of Civil Procedure. 

It has been held repeatedly that the -proceedings by which a 
jury is to be obtained in a justice's court are purely statutory and 
should be strictly complied with ; otherwise the judgment rendered 
can not be sustained. (Brisbin v. McComber, 56 Barb., 376, Erie 
Gen. Term, Nov., 1865 ; affirmed, Court of Appeals, Jan., 1871, Alb. 
Law Jour., 196.) 

I think that the provisions of the Code of Civil Procedure above 
quoted indicate that the territory from which the jurors are to be 
summoned is a matei;Lal matter, and that it is the intent of these 
provisions of the statute that the jury for the justices* court or 
special sessions must be summoned from the whole body of the 
town. Furthermore, the venire must be delivered to a constable of 
the county. Under section 36 of the charter of the village of Port 
Jervis, police constables may possibly be regarded as constables of 
the county, within the limits of the village ; they may perform the 
duties of such constables, within the village. They, however, have 
no authority as such constables outside the corporate limits of such 
village. Therefore, to give a venire to a police constable of the 
village of Port Jervis, to be executed by him, would have the effect 
of limiting the district out of which the jurors are to be summoned 
to the village itself -r- a restriction which, in my opinion, is not con- 
templated, and not to be permitted by the statute. 

I think, therefore, that a police constable of the village of Port 
Jervis is not authorized by law to execute a venire issued out of 
justices' court or a court of special sessions. 

Second question. Has a police constable of the village of Port 
Jervis authority to convey persons convicted at special sessions to 
jail or the penitentiary ? 

Title 1 of part 5 of the Code of Criminal Procedure, contains the 
provisions regulating the trial of persons in courts of special sessions. 

Section 725 provides that the judgment (of such court) must be 
executed by the sheriff of the county, or by a constable, marshal or 
policeman of the city, village or town in which the conviction is had, 
upon receiving a copy of the certificate of conviction duly 
certified. 

Section 735 provides that, when committed, the defendant muE 
be delivered to the custody of the proper officer by any peac 
officer in the county to whom the magistrate may deliver tl 
commitment. * 
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Section 154 of the Code of Criminal Procedure defines peace 
officer as follows : " A peace officer is a sheriff of a cdunty, or his 
under sheriff or deputy, or a constable, marshal, police constable or 
policeman of a city, tovm or village" 

Beading the three sections last cited from the Code of Criminal 
Procedure together, I am of the opinion, and I advise you that a 
police constable of the village of Port Jervisis authorized by law to 
execute a commitment of the court of special sessions of such village 
by taking the person convicted to the place of confinement men- 
tioned in such judgment or commitment. 

Very respectfully yours. 

CHAELES R TABOE, 

Attorney-Oeneral. 

4 

Office of the Attorney-General,) 
Albany, May 29, 1889. ' 

Hon. Willis S. Paine, Superintendent Banking Department: 

Dear Sir. — In reply to the letter addressed to you by Wm. 
Boot and inclosed to me, asking if a banking association has power 
without the unanimous consent of the^stockholders to increase the 
number of directors and whether the increase can be made to take 
effect before the next annual election of directors, I beg leave to 
state as follows : 

I find no provision in the banking law specially authorizing such 
increase, nor do I find any general statute authorizing corporations 
generally to increase the number of their directors. And I find no 
direct provision prohibiting such an increase. W^ must therefore 
determine the question by construing the banking act. 

The act for the formation of banks of discount and deposit so far 
as material, provides as follows : 

§ 29. "Any number of persons may associate to establish offices of 
discount and deposit upon the terms and conditions, and subject to 
the liabilities prescribed in this act * * * ." 
^ 30. " Such persons * * * shall make a certificate which 
Jl specify : 

First The name * * * . 
Second. The place * * * . 

Third. The amount of capital stock of such association, and the 
^ber of shares iato which the same shall be divided. 
Fourth, The names and places of residence of the shareholders, 
' the number of shares held by each of them respectively. 
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** FiftJi. The period at which said association shall comiiiQiice 
and terminate ; which certificate shall be * * * recorded 
in the office of the clerk of the county where any office of such 
association shall be established, and a copy thereof filed in the office 
of the Superintendent of the Banking Department." 

It^will be observed by these provisions, that the number of per- 
sons that may associate themselves together is not limited, and may 
be two or twenty, or one person may perform' under the act (section 
82). Neither is there any requirement that the officers, agents or 
directors who are to conduct the affairs of the company for the first 
year, or any other person should be designated or named. So that 
after the certificate above provided for has been filed, there is so far 
simply an association, with tfie officers, agents or directors undeter- 
mined, either as to name or number. 

Then comes the provisions of the statute granting the powers to 
such association, to wit: 

" § 35. Such association shall have power to carry on the business 
of, banking by discounting bills, notes * * * ; to choose 
one of their number as president of such association, and to appoint 
a cashier and such other officers and agents as their business may 
require, and to remove such president, cashier, officers and agents ' 
at pleasure, and appoint others in their place." 

In the absence of any other provision of the statute in reference 
to the number of officers or directors, or of any such provision in 
the articles of association, it would appear to be a matter for the 
association itself to determine from time to time, as in its judgment 
the necessities of the case require. 

The articles df association do contain a provision, however, that 
"the affairs of the association shall be managed by a board of nine 
directors which shall be annually elected by the stockholders and 
shall hold office until their successors are elected and qualified." 

It is a question, therefore, whether this provision in the articles 
of association is of such a nature as to require unanimous consent to 
its change and whether a change can be made in respect thereto 
upon a unanimous consent. 

The law speaks of directors in section 58 by providing that " 
all cases where the articles of association of any banking associati 
do not prescribe as to the number of directors necessary to com 
tute a quorum and makes no provision for determining the sar 
such banking association may, by its directors, declare and fix t 
number of directors necessary to be present to constitute a quon 



9) 
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Section 47 provides^that " the shares of said association shall be 
deemed personal property, and shall be transferable in such man- 
ner as may be agreed on in the articles of association; and every 
person becoming a shareholder by such transfer shall in proportion 
to his shares succeed to all the rights and liabilities of prior share- 
holders; and no changes shaU be made in the articles of association 
by which the rights, remedies or securities of its existing creditors 
shaU be weakened or impaired * * * /» 

These provisions show that the statute contemplated that there 
might be more stated in the original certificate than what is specially 
required to be stated by section 30. And also that changes may be 
made in such certificate. See, 'also, section 34 in reference to 
changing articles. So that if additional provisions should be incor- 
porated in the certificate of incorporation so long as they violate no 
provision of law they become a binding: part of the charter, and the 
provision therefore that the number of directors should be nine, 
although not necessary to be stated in the certificate, was properly 
stated and became a part of the charter. 

This provision being inserted in the original certificate became a 
part of the charter and fundamental law of the association, and it is 
a general rule that no fundamental change can be made in the 
charter of a private corporation without the consent of all the 
stockholders. (Mowrey v. Ind. & Oin. E. E. Co., 4 Biss., 
78.) 

A case in point is that of Davies v. Hawkins (3 Maule & Sel., 488) 
in which it was determined by the Eling's bench that where a com- 
pany was formed and by deed they confided the conduct of the 
business to two persons who were to be trustees of the company and 
regular quarterly meetings were to be held, that one person could 
not be appointed at such meetings unless such alteration was made 
by the consent of all the subscribers. And Lord Ellenborough said 
that " a change had been made in the constitution of this company 
which coidd not be made without the consent of the whole body of 
the subscribers. It was such a substituted alteration in its constitu- 
tion as required the assent of all." 

think, therefore, that the consent of all the stockholders should 

obtained before an increase of the number of directors. And that 

ir such consent has been obtained there is no prohibition in the 

king act against such an increase. And that inasmuch as section 

provides that " No by-law of any such corporation regulating 

election of its directors shall be valid unless it shaU be made at 

^ sixty days before the day appointed by law for the election to 
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be held and shall have been published for at least two weeks in 
succession immediately following its enactment," I think the election 
of the additional directors had better be postponed so that said 
section may be complied with. 

Yery respectfully, your obedient servajit. 

CHAS. F. TABOE, 

^ Attorney-General. 

Offioe of the Attobney-Genebal, ) 

Albany, May 31, 1889. j 

Hon. David B. Hill, Governor: . 

Sib. — I have at your request examined legislative bill now in 
your hands entitled "An act making to appropriation for continu- 
ing work upon the Capitol and appointing commissioners to super- 
vise the plans thereof and the work thereon," and in regard to which 
you ask my opinion as to the power of the Governor under section 
9, article 5 of the Constitution, to object to one or more items of the 
bill while approving others. 

The question to be determined is, does this bill, in fact, within the 
meaning of the provisions of the Constitution, cited " contain sev- 
eral items of appropriation of money." 

I am of the opinion that it does not. The bill has relation only 
to one particular subject, viz. : " Continuing work upon the Capi- 
tol." It appropriates therefor the gross sum of $372,12S, and then 
apportions the same to the different objects specified. 

It will be observed that section 2 of the bill provides for the sub- 
mission by the Commissioner of the New Capitol to the supervising 
commissioners named in the biU of plans and specifications for all 
the work enumerated and an estimate of the cost of the material 
and work required to complete the same, together with his certifi- 
cate that all the work can be done and all the materials therefor 
purchased within the limit of this appropriation, and no part of the 
sum appropriated, except for procuring plans and specifications, can 
be' expended until the certificate hereinbefore paentioned is made 
and submitted. And the bill does not contemplate or provide foi 
any certificate as to separate portions of the work. 

Therefore any material reduction of the gross amount appropri 
ated by the bill, by objection to particular items thereof, by th 
Executive, necessarily destroys the entire system or plan by whic' 
the bill was intended to be made operative and renders the san 
nugatory. The bill can be sustained only upon the theory of i 
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appropriatioQ of sa entire ot gross sum rather than of "items;" 
aad while it may be said that tius bill raises a question which bor- 
ders upon the line of an interference, with the constitutional preroga- 
HveB of the Execntive, I am of the opinion that the distinctioQ 
here made savee it from the objection suggested 
I have the honor to be, very respeetfolly, your obedient serrant. 
OHAS. F. TABOB. 
Attomey-GenercU. 
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Albany, Jum i, 1889. f 
Hon. Willis 8. Paine, Superintendent of the Banking Department : 
My Dear Sm. — I have received your communication of the 
eleventh inst,, asking if, in my opinion, section 11 of chapter 478 of 
the Laws of 1884, relieves the United States Transfer and Exchange 
Association from the necessity of making the deposit in your * 
department that is required to be made by other trust companies 
under the provisions of chapter 409 of the Laws of 1882, in reference 
to trnst, loan, mortgage, security, guaranty or indemnity com- 
panies. 

In reply thereto, I beg leave to submit the following: The 
United States Transfer and Exchange Association was formed by 
special act in 1884, chapter 463, and it has power under said act to 
receive deposits of money, stocks, bonds and securities, or other 
personal property or the evidence thereof, to interchange the same 
between dealers therein, and to exercise all such incidental powers 
as shall be necessary to carry on such business, and it has power to 
have stocks, bonds or other securities deposited with it, to be held 
by it in its name, as trustee for the owner thereof. 

Section 11 of said act provides as follows : " The said corporation 
shall be subject to the provisions ot chapter 409 of the Laws of 1882, 
relating to the examination of banks and banking associations by 
the banking department." 

Section 219 of chapter 9 of the banking laws provides that, 
)Tery trust, loan, mortgage, security, guaranty or indemnity com- 
ny or association, and every company or association having 
B power and receiving money on deposit, existing or incorporated 
ider any law of this State, shall semi-annnally m£^e a full report 
writing of the afi^irs and condition of such corporation * * * 
She Superintendent of the Banking Department **•_'. 
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Section 221 provides that " it shall be the duty of the superin- 
tendent, either personally or by some competent person or persons 
to be appointed by him, to visit and examine every corporation 
required to report by section 219 of this act * * * ." 

Section 224 provides that " every corporation, whether chartered 
by this State or any other State or country, engaged in receiving 
deposits of money in trust in this State, and required to make a 
report as to its deposits by section 219 of this act, in case it shall 
not or shall not have already done so, shall within six months from 
the passage of this act, and from time to time thereafter, if need be, 
transfer and assign to the said superintendent registered stocks of 
the United States or of the State of New York * * * to 
the amount in value of ten per cent of the paid up capital stock 
of said corporation, now or at any time hereafter, but not less in any 
case than fifty thousand dollars * * * >» 

This chapter does not apply to banks, and the United States 
Transfer and Exchange Association is not, strictly speaking, a bank. 

The above provisions of the banking law apply to all corporations 
having the power to receive money on deposit, and this corpora- 
tion is one of them, and unless section 11 can be held by implication 
to reijieve said corporation from the provisions of said chapter 9, it 
would, I think, be required to make the deposit. ^ 

It will be observed that section 11 makes this corporation subject 
to the provisions of chapter 409 of the Laws of 1882, " Belating to 
the examination of hanks and banking associations by the Banking 
Department," and the examinations of banks and banking associa- 
tion's by the Banking Department is provided for by chapter 2 of 
the banking act, which provides that " it shall be the duty of the 
Superintendent of the Banking Department in his discretion, if he 
shall deem it proper, to personally examine the books, papers and 
affairs of any bank, banking association or individual banker 
* * * or said superintendent may at any time, in his discretion, 
designate any competent person to make such examination." 

Inasmuch as it is the general policy of the law of this State that 
moneyed corporations, or corporations in the nature of trust or 
guaranty companies, having power to receive money on depoe" 
shall be required to deposit stocks with the Superintendent of t* 
Banking Department for the purpose of securing creditors, the t 
of 1884 should not be so construed as to relieve any particular ci 
poration from this duty, and I think, therefore, that section 11 
not such a provision as either expressly or impliedly relieves t 
United States Transfer and Exchange Association from making t 
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deposit with the Banking Department ; but it should rather be con- 
strued a^ an additional'requirement upon this company that is not 
generally applicable to moneyed corporations as such, and subject- 
ing it to the provisions of chapter 2, in addition to the provisions of 
chapter 9 of the banking act. 

Very respectfully, your obedient servant. 

OHAS. R TABOE, 

Attorney-General. 

Office of the Attorney-General,) 
Albany, June 6, 1889. ) 

EiCHARD E. Dunsmore, Esq., Franklin, N. Y. : 

Dear Sir. — Tour communication of the fifth, asking me if a male 
citizen who has the other qualifications of a voter in the village of 
Franklin, but is not a taxpayer, has the right to vote upon a ques- 
tion of raising money for the purpose of supplying the village with 
water, under the provisions of chapter 181, Laws of 1875, has been 
received and in reply I beg leave to state that section 21 of said act 
seems to divide the voters upon such question into two classes and 
provides that the tax shall not be raised unless a majority of the 
voters and of the taxpayers whose names appear upon the last 
assessment-roll of the village voting at such meeting shall vote in 
favor of said tax. 

This provision contemplates that all electors who are otherwise 
qualified shall be entitled to vote although they are not taxpayers 
of said village. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

A ttorney- General. 

Office of the Attorney-General, ) 
Albany, June 8, 1889. j 

George E. Bristor, Esq., Box 286, Spring Valley, N. Y, : 

Dear Sir. — Tour communication of the sixth iastant has been 
ly received, asking me if, in my opiaion, corporations formed 
ier chapter 122, Laws of 1851, are relieved from the duty of pub- 
ling their report, as required by section 10 of said chapter, by 
provision in section 2 of chapter 564, Laws of 1875, and in reply 
jreto, I beg leave to state as follows : 

ection 10 requires that these associations shall publish their 
ort in at least two newspapers published in the place where their 

37 
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business may be located, or if no newspaper shall be published in 
such place, then in two newspapers published nearest such place ; 
and section 2 of the act of 1875, requires them to report to the 
Superintendent of the Banking Department, and provides that such 
report shall be in place of any report which any such corporation 
may now be required to make to the Supreme Court, the Comp- 
troller or otherwise. 

The report required by section 10 was for the purpose, no doubt, 
of informing the people residing in the locality, and with whom 
business was likely to be transacted, of the condition of the corpo- 
ration, and section 2 was for the purpose of informing the Superin- 
tendent of the Banking Department of the condition of the company ; 
in order that he may take such action in reference to the company 
as the public interests require, so that the purposes to be effected 
by these two reports are somewhat different, and the sections must, 
if possible, be read together, inasmuch as implied repeals are not 
favored. (Smith v. People, 69 N. Y., 175.) 

JEt will be noticed that section 10 does not require that any report 
should be made to any person, it simply requires its publication. 

Section 2 takes the place of any report which any such corpora- 
tion may now be required to make to the Supreme Court, etc. 

No such report certainly was ever required by the provisions of 
the act of 1*851 and I do not now call to mind any statute requiring 
such report from any corporation organized under the act of 1851 or 
" heretofore organized under the laws of this State for purposes 
similar to those provided for in said act." 

There may have been some law or requirement that a report be 
made by such a corporation to the Supreme Court or some officer 
competent and required to take notice thereof and upon which 
official action might have been afterwards based. 

I am of the oiDinion, therefore, that the words "or otherwise," in 
section 2, following the words Supreme Court.and Comptroller, must 
be "understood to be used in their cognate sense, express the same 
relations and give color and expression to each other." (Wakefield v. 
Fargo, 90 N. T., 218.) 

And, therefore, by no possibility can be held to relate to the pub- 
lishing of a report provided by section 10. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

A ttorney-GeneraL 
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Office of the Aitobney-Genebal,) 
Albany, June 10, 1889. ) 

Hon. K A. Maxwell, Superintendent of the Insurance Department : 

My Dear Sir, — Tour communication of the fourth inst. has been 
duly received requesting my opinion on the following qnestionB, viz. : 

First. " whether chapter 282, Law of 1889, has any applicstiou to 
assessment companies." 

Second. " Whether Hinder section 2 a broker, like an agent, must 
first be authorized by the company he acts for as such, before the 
superintendent issues to him his certificate of authority, authorizing 
him to act as agent for a company." 

Third. " ANTiether the statute intends that the superintendent 
should issue to a broker on his request a certificate authorizing him 
to act for any and all life insurance companies authorized to do 
business in this State, on filing a copy thereof in each comity in 
which he acts as broker. 

In answer thereto, I beg leave to submit thy following : The fol- 
lowing is the full text of the law of 1889 : 
Chapter 282. 
An act relating to life insurance companies and their agents doing 

business in this State. 

The People of tlie State of New York, represented in Senate and 
Assembly do enact as follows : 

Section 1. Life insurance companies doing busine^ in this State 
shall not make any discrimination in favor of individuals of the 
same class and of the same expectation of life, either in the amount 
of premium charged or in the return of premium, dividends or other 
advantages, and no agent of any such insurance company shall 
make any contract for insurance or agreement as to such contract 
of insurance other than that which is plainly expressed in the policy 
issued, nor shall any such company or agent pay or allow, or offer 
to pay or allow, as inducement to any person to insure, any rebates 
of premium, or any special favor or advantage whatever, in the 
''"videndfl to accrue thereon, or any inducement whatever, not 
)ecified in the pobcy. 

§ 2. No person shall act as agent, subagent, or broker in the 
>licitation or procurement of applications for, or policy of insurance, 
r any company or corporation referred to in this act, without 

it procuring a certificate of authority from the Superintendent of 

) Insurance Department. Said certificate of authority must be 

ewed annually, in the month of January, and a certified copy 
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thereof must be filed by the person receiving the same, within thirty 
days from the date thereof, in the office of the clerk of the county 
in which he is acting as such agent, subagent or broker. 

§ 3. Any person violating the provisions of this act shall be 
deemed guilty of a misdemeanor, and it is hereby made the duty of 
the Superintendent of the Insurance Department, on the conviction 
of any person acting as agent, subagent or broker, to reVoke at 
once the certificate of authority issued to him,.dnd no such certifi- 
cate shall be thereafter issued to said convicted person by said 
Superintendent for the term of three years from the date of his 
conviction. 

§ 4. All acts or parts of acts inconsistent herewith are hereby 
repealed. 

§ 5. This act shall take effect immediately. 

First question. The evil sought to be remedied by the first section 
was one which was practiced by life insurance companies, and not 
by associations formed under chapter 175 of the Laws of 1883, and 
taking into consideration the fact that the terms used in the section, 
to say the least, are more generally applied to life insurance com- 
panies than to co-operative and assessment companies, and that the 
procedure sought to be prevented was practiced only by the former 
companies, it is plainly indicated, I think, that it was the intention 
of the Legislature that the act should apply to life insurance com- 
panies only, and not to associations formed under the act of 1883. 

Second question. The second section of the act of 1889 uses the 
words " agent," " subagent " or " broker." These words have a well- 
known signification among insurance men. Ordinarily, an agent has 
no right to delegate the execution of his powers to another ; but 
there are many cases where the service to be performed requires the 
employment of Subagents, and where the principal's interest will 
suffer unless this is done. (Mechem on Agency, § 194.) 

And the maxim of delegatus nan potest delegare does not apply in 
such a case. (Bodine v. Exchange Fire Ins. Co., 51 N. T., 123 ; 
Welch V. Continental Ins. Co., 47 Hun, 602.) 

And so " the insurance broker is usually employed by the person 
seeking the insurance, that is, by the insured." (Hartford Fire Ins. 
Co. V. Keynolds, 26 Mich., 502.) 

And when so employed is to be distinguished from an insurance 
agent commissioned by the insurance companies. (Mechem on 
Agency, § 931.) 

And so it has been held that ordinarily a broker can only recover 
compensation from one party, and that a double agency, if unknowi 
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to botli thij jMilieS, is a breach of the implied contract apon the 
part of the broker and he can not recover from either. (Dmyea y. 
Lester, 75 N. Y., 442 ; Murray t. Beard, 102 N. Y., 509.) 

But if employed by both parties with notice that he is so acting, 
he can recover upon a promise to pay commissions from each. 
(Rowe V. Stevens, 53 N. Y., 621.) 

But it is quite evident that the Legislature, in the act under con- 
sideration, for greater caution, and in order to include aJl kinds of 
agents known to the business of insurance, used the words " broker " 
here as the agent of the insurei"s, not of the insured. 

The title of the act relates only to life insurance companies and 
their agents. While section 2 provides that " no person shall act as 
agent, subagent or broker * * * for any company or corpora- 
tion referred to in this act, etc.," and while it may be assumed that, 
here, the use of the word " broker " is a misapplication of terms, and 
is in violation of the commonly accepted use thereof, it is quite 
clear, I think, what the intention of the Legislature was. 

Therefore, I am of the opinion that a " broker," like an agent, as 
the term is used in section 2, must be one authorized or com- 
missioned to act for and by insurance companies, and no such' per- 
son can act as such without a certificate of the Superintendent of 
the Insurance Department. 

Third question. In answerto this, I am of the opinion that the act 

does not intend that a general certificate should be issued to the 

" broker " for all insurance companies in the State, but it should be 

limited to such companies only as the broker is authorized to act for. 

Very respectfully yours. 

0HA8. P. TABOK, 
Attorney-General. 

Oppiob of the Attobnb*'-Genebal, I^ 
Albany, June 11, 1889. t 

Hon. WnJJS S. Paine, Superintendent Banking Department : 
Deak Sie.^ Tout eommumcation of the seventh instant has been 
jceived, asking me if, in my opinion, the Commercial Trust Com- 
any have now the right to transact business by reason of having 
died to comply with sections 192 and 218 of chapter 409 of the 
jaws of 1882. 

In reply thereto I beg leave to state as follows ; 
The Commercial Trust Company was formed by chapter 616 of 
le Laws of 1871, under the name of 'the "Mutual Benefit Life 
licy Loan and Trust Company of New York." 
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Section 8 authorized it to change its name, which it did, to the 
Commercial Trust Company* The corporation was duly organized, 
commenced and has continued the transaction of business. It 
failed to comply with section 192 of chapter, 409, Laws of 1882, 
which provided that " No moneyed corporation shall commence tl^e 
business for which it shall be incorporated until its president and 
cashier or treasurer, or secretary, or its two principal officei-s, 
* * * shall have made and subscribed an affidavit, stating that 
the whole of the capital stock of such corporation, or such portion 
thereof as, by its charter, shall be required to be paid or secured 
before the commencement of its operations, has been actually paid, 
or secured to be paid, according to the provisions of its charter." 

And section 194 provides that " the charter of every such corpora- 
tion shall be void if the affidavit above required shall not be duly 
made and filed within one year from the time such charter shall be 
granted." 

In 1888 the Legislature passed chapter 277, which allowed all 
corporations who had not complied with section 192, to do so within 
ninety days from the passage of the act. This the Commercial 
Trust. Company did. And I think so far as the neglect to comply 
with section 192 is concerned, the neglect to make and file the 
affidavit has been cured. 

Under section 219 this corporation should have made the report 
required by said section, which it has heretofore failed to do. This, 
however, was not ipso facto a forfeiture of its charter, but only gave 
the Attorney-General power upon the report of the fact to him by 
the Superintendent of the Banking Department, to proceed against 
it in the same manner that he proceeds against dissolved corpora- 
tions. (Section 223.) 

So that if the Commercial Trust Company now reports regularly, 
and in conformity to law, and is transacting business in a safe and 
proper manner, I do not think the sole prior failure to file' the 
report woidd be a proper ground upon which the Attorney-General 
should bring an action for dissolution. 

I am of the opinion, therefore, that if there are no other failures 
to comply with the law than those mentioned in your communica 
tion, that the Commercial Trust Company is legally competent to go 
on with the transaction of its business. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

Attorney-OeTveral, 
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Office of the Attorney-General,) 
Albany, June 18, 1889. » 

•Hon. C. G. Elliott, County Clerk, Goshen, Orange county, N. Y, : 

Dear Sir. — Tour communication of June eleventh has been duly- 
received, and in reply thereto I be^ leave to state that chapter 330 
of the Laws of 1889 provides as follows : 

" Section 1. The county clerk of each of the counties of this State 
having a county treasurer shall immediately upon the filing in his 
office of any judgment, decree or order of any court directing the 
deposit of a stated sum of money with the county treasurer of his 
county, or upon the filing in his office of any report of a referee or 
treasurer's receipt stating that a sum of money has been deposited 
with such treasurer, in accordance with the judgment, decree or 
order of any such court, enter in a book to be kept in his office for that 
purpose, a statement of the amount so deposited, or ordered to be 
deposited, together with the title of the action or proceeding in 
which said judgment, decree or order was made, and the name of 
the person, if any, to whom said money is ordered to be paid, and 
the date of filing the same, or of such report or receipt, as herein 
mentioned. 

. "§ 2. A county clerk shall be entitled to receive for making such 
entries, the sum of fifty cents in each case, to be paid by the party 
to the action or proceeding, and taxed as a disbursement therein. 

" § 3. This act shall not apply to the city of New York. 

" § 4. This act shall take effect immediately." 

Eule 7, subdivision 1, Supreme Court Eules, provides as follows : 
"The clerks of the several courts shall keep in their respective 
offices, in addition to the judgment book, required to be kept by the 
Code of Civil Procedure, first, a book, properly indexed, in which 
shall be entered the title of all civil actions and special proceedings, 
with proper entries under each denoting the papers filed and the 
orders made, and the steps taken therein, with the dates of the 
several proceedings." 

Tou inquire whether or not the keeping of the register provided 
bj'^^said rule would not be a sufficient compliance with the statute 

ove set forth. 

It must be assumed that the Legislature was aware of the exist- 

3e of this rule, and that this act was passed for a particular 

rpose. That purpose seems to me to be the requiring of the 

eping in a separate register of the titles of all actions or proceed- 
•s in which a judgment, decree or order of the court has been had, 
acting the deposit of a stated sum of money with the county 
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treasurer, together with the other requisite entries, thus grouping 
this class of judgments and decrees together in one book ; whereas, 
in the registry now kept, while the same entries may be madO) 
these judgments and decrees are scattered indiscriminately through- 
out its pages. The words in this act of 1889, " enter in a book to be 
kept in his office for that purpose" bear out the construction I have 
given. 

I am of the opinion, therefore, that the register required by the 
statute should be kept according to the terms thereof, and that the 
entries of the particulars required by the statute in the register 
provided for by the rule, would not be a compliance with the law. 

Very respectfully yours. 

OHAS. F. TABOE, 

Jittorney-OeneraL 

Office of the Attorney-Genebal, ] 
Albany, June 18, 1889. ) 

J. L. FoLLETT, Esq., 150 Nassau Street, New York city : 

Dear Sir. — Your communication of June fourteenth, requesting 
my opinion as to whether any person having served in the National 
Ghiard may add to the length of his service the time he served m 
the army during the war, and if over five years be exempt from jury 
duty, has been received. 

In reply thereto I beg leave to state that in 1871, by chapter 245 
of the Laws of that year, it was provided that a person who had 
enlisted or accepted office in. the military forces of this State during 
any of the time from April 17, 1854, to April 29, 1865, and was hon- 
orably discharged after serving for seven years, should forever after, 
as long as he remained a citizen of this State, be exempt from jury 
duty, etc. 

Under this statute it was held by Attorney-General Champlain, 
in an opinion dated July 15, 1871 (see Opinions of Attorneys-General, 
577), that the person must have served seven years under such (enlist- 
ment, and that previous service in the militia could not be taken 
into account in order to make up the seven years' service requirc^ 
The above law, however, was expressly repealed in 1872, by chapt 
519 of the Laws of that year. 

The only statute now regulating the question of jury duty I 
reason of military service that I am aware of, is that contained 
chapter 299 of the Laws of 1883, and the acts amendatory there- 
and entitled " The Military Code." 
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Section 40, article 6 of this act fixes the term of a person enlisted 
in the National Guard in the first instance for not less than five or 
more than seven years. 

Section 43 provides that commissioned officers of the National 
Guard who shall have served therein as such for five years or for the 
full term of their original enlistment, if promoted, shall, upon the 
acceptance of their resignation, be granted a full and honorable 
discharge from service in the State forces, except in cases of insur- 
rection or invasion. They may also be discharged upon tender of 
their resignation prior to the expiration of their term of service, or 
for physical disabilty ; but they shall not, in that case, thereafter be 
exempt from jury duty. 

Section 49 provides in what cases enlisted men, non-commissioned 
officers and certain others shall obtain honorable discharges. 

Section 145 provides that every commissioned officer and every 
enlisted man of the National Guard shall be exempt from jury duty 
during the time he shall perform military service, and every such 
commissioned officer and enlisted man who shall have served his 
full term of enlistment and been honorably discharged, shall forever 
after be exempt from jury duty. 

These statutes expressly providing the causes for exemption, they 
necessarily exclude all others. 

It is evident, under the decision of Attorney-General Champlain, 
that you acquired no rights under the Law of 1871, and therefore it 
is not necessary to consider the effect of the repeal of said statute 
upon the rights of those who came within its provisions. 

Very respectfully yours. 

CHAS. F. TABOE, 

Attorney-General, 

Office of the Attobney-Genebal,] 
Albany, June 19, 1889. ) 

Hon, Austin Lathbop, Superintendent of State Prisons : 

Deab Sib. — Your communication of the eighteenth inst. has been 
,eived, stating that chapter 380 and 382 of the Laws of 1889 were 
fch signed by the Governor the same day, and asking my opinion 
to which should govern your actions, where the provisions are in 
iflict. 

ji reply thereto I beg leave to state as follows : 
Chapter 382 is an act relating exclusively to State prisons, and chap- 
280 is a general act applicable to all classes of laborers employed 

38 
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by the State or its agents. There is nothing upon the face of the 
two acts to show which of them was signed first, except the num- 
be: s, and consequently it is impossible to tell, as a matter of fact, 
which first became a law, unless the numbers are taken as a guide ; 
pursuing this course, the one that is numbered the highest would 
probably be considered the later act. And I think you have the 
right to assume that such is the case. (Metropolitgji Board of 
Health v. Schmades, 10 Abb. N. S.^ 207.) 

This case also holds that the very fact that one act has special 
reference to particular things is some evidence that it was the later 
act, and, therefore, was intended to furnish the rule for the conduct 
of the person with whom it deals. 

There is also other evidence upon the face of the statutes as to 
which one was intended to be, and which would become, the later act. 
While both acts declare that they should take eifect immediately, 
chapter 380 miist, in effect, have application at once, for it provides 
that, from and after the passage of this act, the wages, etc., shall not 
be less than two dollars per day, showing clearly that it was intended 
to go into effect immediately after its passage, while many of the 
provisions of chapter 382 depend upon the future action of the super- 
intendent, agent and wardens. 

Section 34 provides that the superintendent of state prisons shall 
prescribe the compensation, indicating that before the compensa- 
tion shall become fixed it must be preceded by the act of this 
officer. 

But in case the rule here adopted is not the correct one, and 
chapter 382 was in fact signed first, I do not see how this fact will 
alter the case. 

" It is well settled," says Judge Rapallo, " that a special and local 
statute, providing for a particular case or class of cases, is not 
repealed by subsequent statute, general in its terms, provisions and 
applications, unless the intent to repeal or alter is manifest 
although the terms of the general act are broad enough to include 
the cases embraced in the special law." (McKenna v. Edmonstone, 
91 N. ¥., 233.) 

Those two acts can certainly stand together, and when applied to 
the different subjects or class of cases to which they may be inte 
preted to respectfully refer, there need be no irreconcilability. 

The one applies exclusively to a certain class of persons; tht 
other to persons employed by the State generally. 

The acts are, I think, squarely within the rule laid down by Judg' 
Rapallo. There is also authority for holding that where two statute 
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become laws upon the same day, one a general and the other a special 
act, they must be read together, so that both can have effect if 
possible. (Dawson v. Horan, 51 Barb., 459.) 

I am of the opinion, therefore, that you should be governed by 
chapter 382, where provision is made by said act for your guidance, 
and that chapter 380 should be given force in all cases where there 
is no provision applicable thereto in chapter 382, and that in all 
cases where there is an irreconcilable inconsistency between the two 
acts, you should be governed by chapter 382. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

Attorney-General. 

Office of the Attorney-General, ) 
Albany, June 20, 1889. 3 

Edgar C. McDonald, Esq., Post-office Box 20, Tonmvanda N. T. : 

Dear Sir. — Replying to your communication of the thirteenth 
instant, I have the honor to state : 

The personal property of a corporation organized under the laws 
of the State of Michigan doing business in this State is liable to 
assessment and taxation the same as domestic corporations in the 
town or ward where the principal office or place of business is located. 

The real estate owned by any such foreign corporation is liable to 

assessmeiit and taxation the same as real estate owned by resident 

individuals. (Vol. 2, 8th ed. R. S., page 1086 ; Laws 1855, chapter 

37? Bay State Shoe Co. v. McLean, 80 N. Y., 254; Keystone Gas 

Oo. V. Martin, 48 Hun, 193.) 

Very truly yours. 

CHAS. F. TABOR, 

Attorney-Oeneral. 

Office of the Attorney-General, I 

Albany, June 26, 1889. 3 

To the Governor : 

Sir. — Li compliance with your request, I have considered the 

3stion concerning the power of the Governor, during the. recess 

the Senate, to fill a vacancy in the office of Commissioner of 

migration happening during such recess, and beg leave to submit 

) following as my opinion thereon : 

Jection 2 of chapter 302 of the Laws of 1873 provides as follows : 

Son the expiration of the several terms of office of the commis- 

'^rs appointed as herein provided, their successors shall be 
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appointed by the Governor, by and with the advice and consent of 
the Senate, and shall respectively hold their offices for the term of 
si:^ years and until their successors shall be appointed in Eke man- 
ner and qualified. 

" In case of a vacancy in the office of any one of the said commis- 
sioners, the same shfjjl be filled by an appointment made by the 
Governor, by and with the advice and consent of the Senate, and 
the appointee shall hold his office for the remainder of the term of 
the person in whose place he shall be appointed * * * » 

Were this the only statute upon the subject there, would probably 
be ho power in the Governor to fill a vacancy except as therein pre- 
scribed, viz., " by and with the advice and consent of the Senate." 

There is a section of the Revised Statutes, ho\^ever, which applies 
to the filling of vacancies by the Governor generally, which reads as 
follows: 

" The Governor may supply all vacancies that may happen during 
the recess* of the Senate, in any oflice to which an appointment shall 
have been made by the Governor, with the consent of the Senate, 
except in the office of Chancellor, Justice of the Supreme Court, 
circuit judge, judge of county court, and recorder of cities, by grant- 
ing commissions, which shall expire at the end of twenty days from 
the commence^nent of the next meetijig of the Senate." (Section 42, 
article 4, title 6, chapter 5, part 1, R. S., 6th ed., p. 403.) 

The office of Emigration Commi8sion(3r is one of publjic import- 
ance, and created for the public benefit. The laws concerning 
immigrants are enforced through the instrumentality of the Com- 
missioners, and a large body of the laws of the State, whose enforce- 
ment is of great importance to the people, would go unexecuted 
were the office of Emigration Commissioner to remain vacant, and a 
public injury would result therefrom. 

If it is practicable, therefore, to construe this statute, either by 
itself, or in connection with other statutes, in such a manner as to 
avoid this evil, without doing violence to the language used or the 
legislative intent, it should be done, inasmuch as no statute should 
be so construed as to work a public mischief. (Smith v. The 
People, 47 N. T., 336 ; People v. Lambier, 5 Cowen, 9 ; People 
Mallory, 2 Supreme Ct. [T. & C], 76.) 

It is a rule of construction, and one which the courts have carri 
to a considerable length, that statutes in pari materia should 
construed together, as if they were one law. (1 Kent, 13th ed., 4' 
Rexford v. Knight, 13 Barb., 627 ; Rogers v. Bradshaw, 20 Joh: 
735-743.) 
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This section of the Revised Statutes applies to all offices created 
prior to and subsequent to its enactment, in which the appointment 
in the first instance shall have been made by the Governor with the 
consent of the Senate. It therefore relates to the same subject and 
had the same object in view as section 2, supra, viz., the filling of 
vacancies, and is clearly in pari materia, and so far as it is not 
inconsistent with secfion 2, supra, it is to be construed therewith. 

Another rule of universal, application in the construction of 
statutes is that repeals by implication are not favored, and one 
statute will not be deemed to repeal another unless there is an 
irreconcilable inconsistency and repugnancy. (People v. Smith, 69 
N. ¥., 175.) 

And these provisions should be construed as far as possible in 
conformity with the system of legislation then in vogue upon the 
same subject. (Fort v. Burch, 6 Barb., 60.) 

The object of section 2 in giving the Governor power to fill a 
vacancy was to insure against the office being vacant. The Legis- 
lature has expressly recognized that a vacancy would be a public 
evil, and it would be illogical to construe a statute intended to 
remedy an evil in such a way as to effect one, and to undo by inter- 
pretation that which the Legislature has sought to do by legisla- 
tion, and which the Constitution expressly commanded the Legis- 
lature to do, viz., to keep the public offices full by making provision 
for filling vacancies. (Constitution, § 5, art. ip.) 

Let us see if these provisions can be so read together as to give 
the section of the Revised Statutes supra, application to the filling 
of a vacancy in the office of the emigration commissioner without 
coming directly in antagonism with the provisions of section 2, 
supra. 

The Senate is commonly in session about four months out of the 

twelve. The Legislature presumably knew this when section 2 was 

passed. If section 2 were the only provision in force therefore the 

result would be that during about eight months in the year there 

would exist no power to fill a vacancy. It is to be presumed that 

the Legislature in granting a power the exercise of which would 

*duce to the welfare of the State, intended that such power should 

y exist for the first one-third of the year, then the contingency. 

'ch- might make the exercise of such power possible, was more 

ly to arise in the latter two-thirds of the year. 

lis certainly would be the practical result in construing section 

i a repeal of section 42, supra. The provision for filling a vacancy 

•-^-^tion 2 has no force to-day (the Senate not being in session). 
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How then is it repu^ant to section 42 which has force to-day ? 
Can it be said that a statute not in £orce is a repeal of one that is f 

It is true that it clearly appears that it was the intention of the 
legislature that section 2 should furnish the only rule for filling* 
vacancies in the office of Emigration Commissioner during the 
session of the Senate but it can, of course, only have force during that 
time ; and it makes no new rule even during th&t time, for vacancies 
generally must be firlled by and with the consent of the Senate 
when it is in session, where the office is one the incumbent of 
which must originally be appointed by the Gk)vernor, with the 
consent of the Senate. . So that the provision is in the nature of a 
declaratory act, which does not generally change the existing law. 
This provision in section 2 does not cover the whole ground covered 
by section 42. It is necessarily limited to a portion of the year. It 
may be said to be simply a suspension of section 42 in reference to 
emigration commissioners, during the session of the Senate. Tem- 
porary or periodical suspension of a statute is not new to the law. 
(Riggs v. Pfister, 21 Ala., 469 ; Same v. Brewer, 64 id., 282.) 

Had chapter 302, supra, made no provision for filling a vacancy, 
but simply provided for the original appointments for the full 
term, there then certainly could have been no doubt concerning 
the Governor's power to fill a vacancy in accordance with the pro- 
visions of section 42. The fact that the act of 1873, supra, does 
make provision for filling such a vacancy for a portion of the year, 
does not, therefore, repeal section 42 in respect to that portion of 
the year not provided for in the act of 1873 in that respect. 

The act of 1873 is limited to certain designated officers, leaving 
the Revised States untouched in respect to other officers. And there 
is, in my opinion, no objection in limiting the act in respect to the 
time within which vacancies shall be filled in a certain prescribed 
manner, and leaving the Revised Statutes untouched in reference to 
the period not included within such limited time. 

For example the Legislature could have said that during the 
months of January, February, March, April and May, vacancies 
shall be filled by appointment by the Governor by and with the 
advice and consent of the Senate. This would not have toucher* 
the Revised Statutes in reference to the other portions of th< 
year. 

There is no difference in principle whether the Legislature take 
the method it has taken by limiting the time to the session of th 
Senate or whether it limits it by specifically designating the monthj 
the effect is the same. 
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I aanof the opinion, therefore, that. during the recess of the Senate 
the Gbvemor may fill a vacancy in the office of Emigration Commis- 
sioner in accordance with section 42 of the Revised Statutes, supra. 

Very respectfully, your obedient servant. 

CHARLES F. TABOR, 

A ttorney- General. 

Office of the Attorney-General,) 
Albany, June 27, 1889. ) 

Z. R. Brockway, Esq., Superintendent, Ehnira Reformatory: 

Dear Sir. — I am in receipt of your communication of the twenty- 
fourth inst., requesting my opinion upon the following questions, viz. : 
First. Does section 105 of chapter 382, Laws of 1889, by the 
words, " The total number of prisoners employed at one time, etc,*' 
include the prisoners in the reformatory with the prisoners in the 
state prisons ? Is it not competent for the managers to ejnploy the 
inmates in manufacturing one kind of goods, to the extent of five 
per cent of all persons within the State employed in manufacturing 
the same kind of goods, and without having regai'd to the number 
of prisoners employed in the penitentiaries or in the State 
prisons ? 

Second. Is it the intention of section 113 of the same act to super- 
sede the managers with the superintendent of prisons in the matter 
of determining whether the purchases of manufacturing materials 
can be best accomplished by advertising or by purchasing in the 
open market ? 

Third. Does the obligation imposed upon the managers by the 
new section 3 require the division of the inmates of the reformatory 
into three grades, described in section 95 of article 3, and their 
employment for the purposes mentioned by the act for • the three 
State prison grades % Should not all the inmates of the reformatory 
be employed as provided for the State prison convicts of the first 
gTade, viz. : Only with reference to fitting them to maintain them- 
selves by honest industry after discharge ? 

^ourth. Does the term " State enumeration " include any enumera- 

Q made by or accessible at the office of the Bureau of Labor at 

hany? 
beg leave to submit the following answers to the above questions 

;he order in which they are stated ; 
'irst question. Section 105 provides that "the total number of 

wners employed at any one time in manufacturing one kind of 
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^oods, which are manufactured elsewhere in the State, shall not 
exceed five per centum of the number of all persons within the State 
employed in manufacturing the same kind of goods, as shown by 
the last United States census or State enumeration, except in indus- 
tries in which not to exceed fifty-five laborers are employed. Pro- 
vided that not more than 100 prisoners shall be employed in Jall the 
prisons of the State in the manufacture of stoves and iron hollow- 
ware, and that not more than 100 prisoners shall be employed in all 
the prisons of the State in the manufacture of boots and shoes ; and 
provided further that no prisoner shall be employed upon any 
one of said specified industries in any one of the penitentiaries, 
reformatories or houses of correction in the State, except in making- 
articles for the use of the public institutions of the State." 

This section clearly relates to the labor of the prisoners. 

Section 3, which is the next to the last section, expressly provides 
that " the managers of the New York StatQ Reformatory at Elmira 
* * * are hereby authorized to conduct the labor of the prisojiers 
therein respectively under the public accoimt system or piece-price 
system, in like manner and subject to like restrictions as labor is 
authorized by title 2, of chapter 3, of part 4, of the Revised Statutes, 
• as hereby amended, to be conducted in the State prisons * * * » 

The clause in section 105, limiting thd number of convicts, is a 
restriction, and the provision in section 3 makes the reformatory 
" subject to like restrictions," and so far as this question is concerned, 
puts them in the same positions as if they were mentioned in the 
body of section 105, where it refers to prisoners generally. So that 
the managers, in determining what number of their inmates they 
may employ in any particular industry, must first ascertain the total 
number of persons employed in that industry, outside of prisoners, 
and ha^^ing thus ascertained how many men outside of the prisoners 
are so employed, the total number of persons who may be employed 
in a like industry in the prisons is five per cent of that number, and 
only five per cent of that number may be employed in any or all the 
prisons of the State. 

Second question. Section 113 applies to the Elmira reformatory, 
and materials can only be purchased by advertising unless th 
Superintendent of State Prisons signifies that in his best judgmer 
it is for the best interests of the State to purchase in the ope 
market. 

Third question. I think section 3 is broad enough to cover sectio 
95, inasmuch as that section refers to the labor, and to bring tt 
reformatory within its provisions. 
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" There need not necessarily be more than one or two classes, how- 
ever. All the inmates may in the judgment of the authorities pro- 
perly belong to the first grade, or there may be none which in the 
judgment of ^aid authorities should be placed in the second or third 
grades, or, if there are, the managers have power to transfer such to 
one of the State prisions. (§ 4, chap. 11, Laws of 1887.) 

Fourth question. I think the Legislature, by the use of the term 
"State enumeration," had reference to the statistics obtained in 
pursuance of chapters 40 and 143, Laws 1876, which laws were 
enacted in pursuance of the Constitution. It is possible that any 
other State enumeration which contains the information required, 
if authorized by the Legislature, etc., would be sufficient, but my 
attention has not been called to any such statute. 

Very respectfully, your obedient servant. 

CHAS. F. TABOR, 

A ttorney- General, 

Office of the Attorney-General, ) 
Albany, June 28, 1889. ) 

W. F. WoRTHiNGTON, Esq., Corporation Counsel, Bu/falo, N. Y. : 

Dear Sir. — Your communication of the twenty-sixth instant has 
been duly received, asking for my views concerning the issue of 
bonds under chapter 601 of the Laws of 1873, and whether it is 
legal to issue said bonds at seven per cent interest per annum. 

The act refeiTed to provides for the issuing by the common coun- 
cil of certain bonds " bearing interest at the rate of seven per cen- 
tum per annum, the interest to be paid semi-annually." 

The doubt arises as to the validity of the bonds from the fact that 
at the time the issue was provided for the legal interest rate was 
seven per cent, the same rate that the act provides the bonds shall 
draw, since which time the legal rate has been reduced to six per 
cent. 

The power to issue these bonds is derived from the act of 1871, 

above referred to, and there is no other authority for such issue. 

dinarily where a statutory power is given to public officers it 

Lst be strictly followed, alid had not the legal rate been reduced 

six per cent there could be no question but that the common 

incil would only have power to issue bonds in exact accordance 

h the provisions of the act giving them authority. 

o that the question depends for its solution upon the determi- 

on whether the act reducing the rate of interest was in so far a 

39 
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repeal of the act of 1871 as to forbid the issue of seven per cent 
bonds. 

In 1879 the Legislature amended section 1, title 3, chapter 4, part 
1, Revised Statutes, so as to read as foUows : " The rate of interest 
upon the loan, or forbearance of any money, goods or things in 
action, shall be six dollars upon one hundi^ed dollars for one year, 
and after that rate for a greater or less sum, or for a longer or 
shorter time, but nothing herein contained shall be so construed as 
to in any way eflfect any contract or obligation made before the 
passage of this act." 

The act of 1871 is a special act, and relates to one particular trans- 
action. The provision in the Revised Statutes is general, and 
covers all cases generally. 

In the case of McKenna v. Edmondstone (91 N. Y., 231), the follow- 
ing rule is laid down by Judge RapaUo : " It is well settled that a 
special and local statute, providing for a particular case, or class of 
cases, is not repealed by a subsequent statute general in its terms, 
provisions and application, unless the intent to repeal or alter is 
manifest, although the terms of the general act are broad enough to 
include the case embraced in the special law." 

The present case is apparently directly within this rule ; and the 
application of this principle to the question under consideration is 
made more appropriate, when we take into consideration that it has 
not been the policy of the law since 1850 at least, to recognize the 
payment of a greater rate of interest than the legal rate by corpora- 
tions as within the evil of the usury laws. (See chap. 172, Laws 
1850.) 

The case of People v. Jaehne, (103 N. Y., 183), while apparently 
not in hai-mony with the above rule laid down by Judge Rapallo, 
upon examination will be found in reality not in the least wise to 
weaken it, in so far as the present question is concerned. 

The general statute in the Jaehne case disclosed a manifest 
intention to alter or repeal the previous special legislation upon the 
subject. While there is no manifest intention displayed in the 
amendment to the usury laws to repeal the act of 1871, and repeals 
by implication being disfavored, an intention to repeal is not to b'^ 
lightly imputed to the Legislature. 

It will not be claimed that the whole of the act of 1871 wt 
repealed by the amendment to the usury laws, because only thi 
portion fixing the rate of interest could possibly be constnied as f 
conflict therewith ; and if that portion is repealed the whole statu 
is virtually gone because there is no rate of interest fixed and 
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discretion given to anybody to fix it. On the contrary, the statute 

clearly indicates that the council should not exercise any discretion 

upon that point. 

Taking everything into consideration, therefore, I think the bonds 

should be issued in strict accordance with the provisions of the act 

of 1871. 

Very respectfully, your obedient servant. 

OHAS. F. TABOE, 

Attorney-General. 

Office of the Attorney-General, ) 
Albany, June 28, 1889. ) 

B. T. Mason, Esq., Phoenix, N, Y,: 

Dear Sir. — Your communication of the twenty-fifth inst. has 
been received and in reply thereto I beg leave to state that I know 
of no law which requires that surrogates must be attorneys and 
counselors-at-law. 

Chapter 522, Laws of 1883, would rather indicate otherwise. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

Attorney-General. 

Office of the Attorney-General,) 
Albany, June 29, 1889. ) 

A. P. Roach, Esq., Toivn Clerk, Windham, Greene County, N. Y.: 

Dear Sir. — I am in receipt of your communication of the twenty- 
seventh inst., asking for my opinion, for the benefit of the town 
assessors, upon the following questions : 

First, Is money deposited in a savings bank liable to taxation, as 
personal property, to the depositor ? 

Second, Is a pension that has been received by a widow, and 
which she has deposited in a savings bank, and upon which she is 
drawing interest, liable to taxation ? 

In reply thereto, I beg leave to state that in reference to the first 
aestion it was the opinion of my predecessors that moneys depos- 
^'■ed in a savings bank are liable to taxation as personal property 
9e chap. 392, Laws 1883), and that the exemption provided for 
I section 4, chapter 456, Laws 1857, only applies to saving banks as 
ich, and does not apply to individual depositors. The question, 
«^ever, is not entirely free from doubt. 
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Second question. The Revised Statutes, subdivison 9, section 4, 
title 1, chapter 13, part 1, provides that *' all property exempted bj'^ 
law from execution " shall be exempt from taxation, and the Code of 
Civil Procedure, section 1393, provides that " the pay and bounty of 
a non-commissioned officer, musician or private in the military or 
naval service of the United States, a land warrant, pension or other 
reward heretofore or hereafter granted by the United States, or by 
a State, for military or naval services * * * are exempt from 
levy and sale by virtue of an execution, and from seizure for non- 
payment of taxes, or any other legal proceeding." 

The only question, therefore, is as to whether the fact that this 
money has been deposited and has become the property of the 
bank (Chapman v. WhitQ, 6 N. Y., 412), and the depositor a general 
creditor, has so lost its identity as to have also lost its right to 
exemption from taxation. 

In the case of Wyman v. Smith (2 Lansing, 186), the court held 
that where a bounty or pension was voluntarily exchanged for other 
property, not of itself exempt from execution, such exemption was 
lost. This decision was on the ground that the nature of the pen- 
sion had been entirely changed, and had assumed the shape of real 
estate which was not under the law exempt from taxation. 

The case of Whiting v. Barrett (7 id., 106), held that a soldier's 
bounty money, being exempt from execution and proceedings sup- 
plementary thereto, by chapter 578, Laws of 1864 (which is similar 
in effect to the provisions of the code above quoted), was exempt 
from execution in the hands of his donee, his wife ; and in the case 
of Stockwell v. E/Owell (36 Hun, 583), it was expressly held that a 
deposit in a bank consisting of a pension partly in cash and partly 
in check or draft of the pension agent, under an agreement that 
interest sl^ould be allowed thereon, was exempt from levy and sale 
by execution under section 1393 of the code. The exemption would 
be of little use and of no i^ractical benefit to the pensioner if he 
could not use the pension, which he could not do if the exemption 
was only good while the pension was in his own hands. 

I am therefore of the opinion that the pension money deposited 
by the widow you speak of is exempt from taxation. 

Very respectfully, your obedient servant. 

CHAELES F. TABOE, 

A ttorney- General, 



Office of the Attobney-GenbralJ , 
Albany, July 11, 1889. ) 

Hon. RoBEBT A, Maxwell, Superintendent Insurance Department: 
Dear Sib. — Your commiinicatioii of the ninth inst. has been duly 
received, inclosing' form of certificate or policy proposed to be 
issued by the Amei-ican Steam Boiler Insurance Company, and 
requesting my opinion " whether there is anything in said proposed 
form No. 234 transceniling the powers conferred by" section 1 
(second department) of chapter 463, Laws of 1853, under which act 
said company was incorporated in 1883. 

In compliance with such request, I beg leave to submit the 
following: 

It will be seen by said form No. 234 that it is intended not only 
insure against loss of human life, injury to person or loss or dam- 
a to the property itself, but also to insure against loss arising 
m the necessary suspension of or interference with the raauufac- 
re of stock of any kind by the assured, the prosecution of his usual 
iiness, or the occupancy of the buildings, etc., resulting fi-om or 
-ed by the explosion of steam boilers ; the amount of such loss 
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Office of the ATroRNEY-GENEiiiL,) 
Albany, July 1, 1881 ) 

"Ron. 3 fJfEs'S.TYSm., Assistant Attorney-General, Washinqtim D C 

Dear Sib.— Your communication of June twenty-seventh has been 
received and in reply thereto I beg leave t6 state that the laws of this 
State do not require the use of a seal by notaries pubht (Chap 
360, Laws 1859.) 

It is, however, a general custom for notaries public to use a seal m ' ^ 

the protest of commercial paper. And section 923 of the <.ode of % 

Civil Procedure of our State makes the certificate of a notary public " 

under his hand and seed of office of the presentment by him for 
acceptance or payment or of the protest for non-acceptance or non-pay- 
ment of a promissory note, a bill of exchange, etc., ■presumptive 
evidence of the facts certified; unless the party against whom it is 
offered has served upon the adverse party, etc., an original affidavit 
to the effect that he has not received notice, etc. 

A verified answer is not an afEda\'it within the meaning of this 
section. 

. Very respectfully, your obedient servant. 

CHARLES F. TABOR, 

Attorney-General. 
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by reason of such suspension or interference of business to be 
determined by certain specified limitations^. 

The real question to be determined, therefore, is whether the 
statute is sufficiently broad to authorize a corporation formed under 
its provisions to so extend the losses against which it insures. 

The statute referred to, so far as is material to the question, as 
amended by chapter 338, Laws of 1889, provides as follows : 

" Section 1. Any number of persons ^ * * may associate and 
form an incorporation * * * for any of the purposes specified 
in either of the following departments : 

"First department. * * * 

"Second department. To make any of the following kinds of 
insurance : * * * Sixth, upon steam boilers and upon pipes 
* * * against explosion and accident and against loss or damage 
to life or property resulting therefrom, etc." 

They are authorized by this section to insure against loss or dam- 
age to property resulting from the explosion of a boiler. Is 
the loss of the use of a building or the loss caused by the interrup- 
tion of business fairly within the meaning of the term, " against loss 
or damage to property resulting" from an explosion? 

The loss of the use and occupation of a building in its larger 
sense is certainly a damage to property, and loss arising from the 
interruption of business, which interruption is occasioned by the 
destruction of the tangible property necessary to conduct the busi- 
ness is also, in a broad sense, at least, a loss to property. 

The statute speaks of a loss to, and not of, property. If a man's 
business is interrupted for a month by reason of the explosion of a 
boiler, and he was making large profits from the businesss at the 
time, I do not tliink it is doing violence.to the sense or intention of 
the statute to say that he has suffered a loss to his property ; he 
certainly has suffered a loss, and if it is not a loss to his property, it 
is difficult to say just what kind of a loss it is. 

The Phoenix Fire. Insurance Company, incorporated in 1823, 
was authorized to " make contracts of insurance with any person or 
persons * * * against loss or damage by fire of any 
houses, manufactories, or buildings whatsoever, and of machinery, 
and of any good, chattels or personal estate. (Chap. 95, Laws 1823 ; 
name changed in 1838 to North American Fire Insurance Com- 
pany.) 

In the case of Niblo against this company (1 Sandford Beports, 
552), the court says : " It is undoubtedly true that profits may be 
insured, but they must be insured as such." In this case prospective 
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profits must have been considered as insui'able property by the 
court, nnder a statute atithorizinfr the insorance of pi-operty. 

I believe it is generally conceded that profits are a legitimate 
subject of insurance. (Patapsco Insurance Co. v. Coulter, 3 Peters, 
U. S., 222.) 

And therefore, at least within the contemplation of the insurance 
law, are property, 

I can see no legal objection therefore to the form of the proposed 
certificate or policy in respect to insuring against loss arising from 
the suspension of business or the loaa of the use and occupation of a 
building by reason of the explosion of a boiler. 

yery respectfiolly, your obedient servant, 

CHA8. F. TAEOK, 
Attorney-General. 

Office of the Attobsev-General, I • 
Albany, July 12, 1889. ) 

Hon, D, WlLLEKs, Deputy Secretary of State : 

Dear Sib. — Your communication of the sixth inst. has been 
received requesting my opinion upon the following questions, viz.: 

First. Does the repealing clause of chapter 520 of the Laws of 
1889 (§ 18) preclude the incorporation hereafter of corporations 
under chapter 368 of the Laws of 18G5 and chapter 267 of the Laws 
of 1875 for " benefit " or " mutual benefit " purposes 1 

Second. Does the act of 1889 apply to all the classes of corpora- 
tions refen-ed to as heretofore formed under the acts of 18C5 or 
1875, for sick, buiial or death " benefits " to membei-s and their 
families, by assessments, fees, or dues, as well as the endowment 
class of corporations 1 

In reply thereto I beg leave to state as follows : 

Chapter 520 is entitled "An act in relation to fraternal beneficiary 
societies, orders or associations." 

Section 1 authorizes not less than nine persons, residents of the 
State, to form " a fraternal beneficiary society, order or association 

r the relief of members or beneficiaries, upon the mutual or 

jsessriient plan." 

Section 2 requires such persona to file in the office of the Super- 

tendentof the Insurance Department a declaration, etc., which 

ust state among other things, " the name and official title of the 

Beers, trustees, directors, representatives or other persons, by 
atsoever name or title designated, who are to have and exercise 
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the general control and management of its aflfairs and all its fimds, 
who shall he elected after the first year by representatives chosen by 
subordinate lodges, councils or bodies, tvho shall be members of such 
society or association." 

Section 6 provides as follows : "All beneficiary societies, orders or 
associations, whether voluntary or incorporated under the laws of 
this State, or any other State or territory of the United States, or 
of the District of Columbia, the members of which are i3roposed, 
elected or initiated in subordinate lodges or councils or other bodies, 
by whatsoever other name known, according to the constitutions, 
laws, rules, regulations, rites and ceremonies of such societies, orders 
or associations respectively, now existing in this State or which may 
hereafter be instituted or organized in this State, or authorized to 
do business in this State, are hereby declared to be mutual benefit 
fraternities, and exempt from the provisions of the insurance laws 
of this State, and shall be subject only to the provisions of this act." 

Section 7, in referring to the powers of such societies, provides 
that, after the by-laws have been adopted of such order or associa- 
tion, they shall govern its officers, subordinate lodges, councils or 
branches, and the members, in their relations to such society or 
association, in all their acts. 

Section 15 provides that "all existing fraternal beneficiary socie- 
ties, orders or associations, as defined by section 6 hereof are 
hereby made subject to all the provisions of this act, except sections 
1, 2, 3, 4 and 5, and together with its members and beneficiaries, 
entitled to all the rights, privileges and benefits of this act." 

Section 16 provides : " Nothing in this act shall be construed to 
apply to any corporation, society or association, carrying on the 
business of life, health, casualty or accident insurance for the profit 
or gain, and shall only apply to fraternal beneficiary societies, 
orders or associations as defined by section 6." 

Section 17 provides : " Nothing in this act contained shall be con- 
strued to affect any subordinate lodge or branch of any such fraternal 
beneficiary society, order or association, except as provided in 
section 7 of this act, nor the grand or subordinate lodges' of the 
Independent Order of Odd Fellows, as they now exist, nor an-' 
grand, subordinate lodge or other body of Free and Accepte 
Masons, nor the grand nor any subordinate lodge of the Knights < 
Pythias." 

It will be seen that section 2 requires that the officers, ets.^ aft^ 
the first year shall be elected by representatives of subordine 
lodges, councils or bodies ; that section 6 declares the mutual bene 
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fraternities to be sudi fraternities, " the members of whigh are pro- 
posed, elected and initiated in subordinate lodges, councils or other 
bodies,*' and by section 15 only such existing fraternal beneficiary 
societies as are mentioned in section 6 are made subject to the pro- 
visions of the act ; and by section 16 the act is expressly declared 
to apply only to fraternal beneficiary societies, orders or associations 
as defined by section 6. 

I think, therefore, that the purposes of this act were to provide 
for the incorporation of societies, associations, etc., which should be 
so organized as to have subordinate lodges or councils similar to 
the organization of the Masonic Order or the Order of Odd Fellows, 
and that it was not intended to apply to any existing act, now in 
force, for the purpose of the formation of mutual benefit insurance 
associations on the assessment plan. 

I do not think, therefore, that it has any eflfect upon corporations 
heretofore formed, or which may hereafter be formed, under chapter 
368 of the Laws of 1865, or chapter 267 of the Laws of 1875, and 
that corporations may be formed under those acts for the same pur- 
poses and with the same powers as they might have been formed 
previous to the passage of the act of 1889^ supra. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

Attorney-General, 

Office of the Attorney-General,) 
Albany, July 13, 1889. ' ) 

Hon. D. Willers, Deputy Secretary of State : 

Dear Sir. — Your communication of the fifth instant has .been 
received, asking for my opinion upon the following statement of 
facts: 

Li November, 1885, Thomas Yelverton was elected county clerk of 

Schenectady county for a full term of three years. L\ the spring of 

1888, said Yelverton died. No one was appointed to fill the vacancy. 

Li November, 1888, James B. Alexander was elected county clerk, 

1 there was nothing to indicate, either in the certificate of the can- 

jsers or otherwise, for what term said^ Alexander was elected, or 

Bther he was elected to fill a vacancy. 

?he question now arises as to when the term of office of James B. 
^xander will expire. 

lection 1 of article 10 of the Constitution provides as follows : 
eriffs, clerks of counties, including the register and clerk of the 

40 
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city and .couiity of New York * * * shall be chosen by the 
electors of the respective counties once in every three years, and as 
often as vacancies shall happen * * * » 

Section 5 of the same article provides that " the Le^slature shall 
provide for filling vacancies in office and in case of elective officers 
no person appointed to fill a vacancy shall hold his office by virtue 
of such appointment longer than the commencement of the political 
year next succeeding the annual election after the happening of the 
vacancy." 

By section 6 of the same article the political year shall begin on 
the first day of January. 

By section 59, chapter 12, part 1 of the Revised Statutes (8th ed., 
p. 1057), whenever the office of any county clerk shall become 
vacant his deputy shall perform all the duties of the county clerk 
until a new clerk shall be elected or appointed and duly sworn 
in, etc. 

Section 49, chapter 5, part 1, Revised Statutes (8th ed., p. 404), 
provides that where a vacancy shall occur in the office of a county 
clerk the Governor shall appoint some person to execute the duties 
thereof until it shall be sjipplied by an election. 

By chapter 28, Laws 1849, page 405, B»evis.ed Statutes (8th ed.), 
whenever a vacancy shall exist or occur in any of the offices of this 
State, where no provision is now made by law for filling the same, 
the Governor shall appoint, etc., some person to execute the duties 
thereof until the commencement of the political year next succeed- 
ing the first annual election after the happening of the vacancy at 
which such officer could be elected. 

By section 8, title 11, chapter 6, part 1, Revised Statutes (8th ed., 
p. 412), all vacancies in the office of county clerk, etc., shall be sup- 
plied at the general election next ' succeeding the happening 
thereof. 

It is believed that the foregoing are all the constitutional and 
statutory provisions relating to the questions propounded by 

YOU. 

The constitutional provision first cited relating to county clerks, 
etc., has received judicial construction in the case of Coutant v. 
People (11 Wend., 512). In this case it was expressly held the* 
a person elected to the office of county clerk, whether elected to fill 
vacancy caused by death, resignation or expiration of term, wa? 
elected for a full term of three years. The same doctrine in refe 
ence to sheriffs had been established by the court in the case oj 
People V. Green (2 Wend. 266). 
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In the case before iis, if Telverton had not (lied, there must have 
been an election for the full term of his office in the fall of 1888, so 
that in any event within the principle of the two cases last cited 
the person elected at that election must have been elected for the 
full term of three years. Therefore, there can be no occasioD or 
necessity for the calling of an election until the fall of 1891. But it 
may be fairly assumed that Alexander was elected to fill the regular 
term of county clerk in Schenectady county which would have com- 
menced on the Ist day of January, 1889, in case there had been no 
vacancy by death. 

There may be some doubt under the provisions of the different 
Btatntes in case of a vacancy by death of a county clerk, not happen- 
ing in the year of the expiration of bis office, whether the person 
elected to fill the vacancy could legally enter upon the discharge 
of the duties of his office before the first of January succeeding 
bis election. Tliere is nothing in the papers before na which 
shows whether Alexander did or did not enter upoii the dis- 
charge of his duties before January 1, 1889. For the reason 
stated I do not think that this fact would make any difference 
here, inasmuch as we have geen that in no event could this pre- 
vent the regidvity of an election for another full term in the 
fall of 1891. Nor could it in any way hasten or give occasion 
for an election before that period. The general tendency of judicial 
opinion seems to be that there is no constitutional objection in the 
case of State officers elected to fill vacancies to holding the office to 
which they may be elected for the peiiod of time between the 
election and the commencement of the year happening first after 
their election, in aildition to the regular full term. (See Coutant v. 
People, supra; People v. Townseud, 102 N. Y., 430.) The same 
nde applies to the discharge of the duties of the office of a county 
clerk by an appointee of the Governor. (People v. Snedecker, 14 
N. Y., 54 ; People v. Fisher, 24 Wend., 219.) 

I have no hesitation in saying that the term of Mr. Alesander in 
my opinion commenced, under the circumstances of this case, on 
the first day of January, 1889, and that his election was for the full 

■m of three years. 

Very respectfully, yo\u: obedient servant. 

CHAltLES F. TABOB, 

Attorney- General. 
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Office of the Attorney-General,] 
Albany, July 15, 1889. ) 

H. J. McCoRMic,K, Esq., Secretary^ etc., Bochester, N, Y. : 

Dear Sir. — Tour communication of the second inst. has been 
received, and in reply thereto I be^ leave to state as follows : 

The general rule may be stated, that where a person procures a 
policy of insurance on his life for the benefit of another, in procur- 
ing it, and doing whatever is necessary to perfect and continue the 
rights of the assured, he acts simply as the agent of such assured, 
and by authority of the statute authorizing such insurance, they 
acquire a vested interest in the policy at the moment of its delivery 
to the assured. (Whitehead v. N. Y. Life Ins. Co., 102 N. Y., 143.) 

Unless this rule has been changed, there would be no power on 
the part of the insured and the company to change the beneficiary 
without his consent. 

The act of 1875, under which you were originally incorporated, 
made no provision for changing beneficiary. 

The act of 1883, however, section 12, authorized companies to 

reincorporate under its provisions, which was done in the case of 

your society, thereafter your company acquired all the rights, 

powers and privileges granted by said act of 1883, <and said act of 

1883 expressly authorizes the assured to change his beneficiary 

payee or payees. 

Yours tnily. 

CHAKLES F. TABOE, 

A ttorney- General. 



Office of the Attorney-General 
Albany, July 16, 1889. 



! 



Hon. Willis S. Paine, Superintendent Banking Department : 

Dear Sir. — ^We are in receipt of your communication of the fifteenth 
instant requesting an opinion upon the following question, viz. : 

What is necessary for the Superintendent of the Banking Depart- 
ment to do, or cause to be done, before he can safely return the 
$1,000 deposit made by an individual banker in conformity to sectic^ 
66 of the banking law, after said individual banker has ceased t 
do business? 

In the absence of the Attorney-General I beg leave to submit tl 
following: 

Section 29 of the banking law provides that any number c 
persons may associate to establish offices of discount and depoi 
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upon the terms and conditions and subject to the liabilities 
presented in this act, etc. 

Section 30 prescribes how the association referred to in section 29 
shall be formed, and provides for the tiling of a certificate, etc., which 
must state the period at which such association shall commence and 
terminate. 

Section 31 provides for filing- the certificate, etc. These sections 
relate to the formation of a banking association. 

Section 32 provides that " every individual banker who has not 
already done so shall, within sixty days * * * gje in the 
superintendent's office a certificate stating the town, city or village 
in which he resides ; and thereafter it shall not be lawful for such 
individual banker to transact business under this act, in any other 
place than the one thus designated. * * * Any person neglect- 
ing to comply with the requirements of this act, or either of them, 
shall for each neglect, forfeit $1,000, to be sued for and recovered 
by the Attorney-General * * * » 

Section 66 provides that " Every bank, banking association and 
individual banker, not having given notice of intention to close the 
business of banking, is hereby required to keep on deposit in the 
Bank Department, in addition to the deposit now required to secure 
the circulating notes of said bank, stocks of this State, or of the 
United States, bearing interest to the amount of $1,000, and the 
same shall be held by the Superintendent of the Banking Depart- 
ment as a pledge of good faith, and guaranty of compliance with 
the banking laws of this State, on the part of such bank, banking 
, association or individual banker, and the interest thereof, or so 
much thereof as may be necessary, may be apphed by the superin- 
tendent to the payment of any penalty incurred by, or the assess- 
ment imposed upon the banking association or individual banker 
for whom such deposit is held * * * /' 

It will be seen by the above provision that there is a distinction 
between associations formed for banking purposes and individual 
bankers. 

The former must fix the period of its existence, while there is no 
le fixed for the continuance of business by an individual banker 

d he may close business at any time. The deposit under the 
)visions of section 66 is not affected by the provisions relat- 
; to circulation, and I do not think sections 101 and 105, 
erred to by you, have any application to a deposit made by an 
ividual banker under the provisions of section 66, when such 
ividual banker is not insolvent and has issued no circulating 
es. 
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Section 66 required an individual banker " to keep on deposit " 
$1,000 in securities, " as a pledge of good faith," and a guaranty of 
compliance with the banking law. 

The purposes of the deposit are expressly stated by section 66 
and its application provided for. It is not placed there for the 
especial and direct benefit of creditors. 

The term "keep on deposit" is a relative term and must be 
interpreted in harmony with other portions of the act. It relates to 
the time during which ihe individual banker is doing a banking 
business. During all that time he must " keep on deposit " $1,000. 
The deposit remains the property of the depositor. It is not a pay- 
ment for a privilege or compensation to the State for a franchise. 
There is no authority therefore for keeping the deposit when the 
purposes for which it was made have ceased to exist and no penalty 
has been incurred or assessment imposed. After the individual 
banker has ceased to do business, has paid all his creditors, and has, 
during all the time his business continued, complied with and 
obeyed the banking laws, and there has been no penalty incurred by 
or assessment imposed upon him, and the superintendent is satis- 
fied with the proof of these facts I can see no objection to the return 
of the $1,000 deposit to thq individual banker who made it. 

Respectfully submitted. 

ED. G. WHITAKER, 

Deputy Attorney-General. 

Office of the Attorney-General,) 
Albany, July 22, 1889. ) 

Hon. Frederick Cook, Secretary of State : 

Dear Sir. — I have examined the question submitted by you, with 
reference to the advisalftlity of issuing a license to the proposed 
corporation to be known as " The United States Commercial Agency 
and Collecting Company, Limited." 

It appears, from an examination of the papers, that Wilham G. 
Jones and others present to the Secretary of State a certificate of 
incorporation under the act of 1875, chapter 611, with a view 
of organizing a business corporation under the provisions of tha 
act, and the name of said proposed corporation is therein stated * 
be " The United States Commercial Agency and Collecting Co] 
pany. Limited." 

By the fourth section of the act of 1875 the Secretary of State ' 
prohibited from issuing a license under said act in the case of a p^ 
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posed corporation having the same name as an existing corporation 
in this State, or a name so nearly resembling that of an existing 
corporation as to be eaicnlated to deceive. 

The act of 1875 requires that the name of the proposed corpora- 
tion shall be stated in the certificate so hied, and the language of 
the fourth section quoted would seem to confer upon the Secretary 
of State the authority to determine whether or not the name of the 
proposed corporation was the same name heretofore adopted by 
some other corporation, or a name so nearly resembling that of an 
existing corporation as to be cidculated to deceive. 

On the 13th day of December, 1875, a corporation was organized 
in this State under the name of the " United States Mercantile 
Reporting Company." 

On or about September, 1887, another coi-poration was organized 
under the name of the " United States Mercantile Reporting and 
Collection Association, Limited" 

The company first above named, the United States Mercantile 
Reporting Company, commenced an action against the second com- 
pany, the United States Mercantile Reporting and Collection Asso- 
ciation, Limited, to restrain the latter from the use of that name, and 
upon the 13th day of February, 1888, judgment was entered restrain- 
ing the comp&uy from osiug eaid name. 

Thereupon, and on the 27th day of April, 1888, notice was given 
that upon the 6th day of June, 1888, application would be made by 
the company thus restrained, the United States Mercantile Report- 
ing and Collection Association, Limited, to change its name to the 
"United States Commercial Agency and Collecting Company, 
Limited." 

(This designation is the same as the one set out in the certificate 
presented.) 

This application was opposed by the United States Mercantile 
Reporting Company, but the application was granted by the Special 
TexTO, Mr. Justice Andrews presiding. 

Ad appeal from that order and decision was taken to the General 
Term by the United States Mercantile Reporting Company, and 
"ion the 8th day of March, 188!), the General Term reversed the 

der of the Special Term ; Mr. Justice Bartlett writing the opinion, 

Iding in effect that the corporation, the United States Mercantile 

sporting Company and the other company were doing the same 

neral class of business. 

Vud it was the opinion of the court that the United States 
'cantile Reporting Company will be very likely, it not certain, to 
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suffer injury if the other company was allowed to do business under 
the name of the United States Commercial Agency and Collecting 
Company, Limited, as authorized by order of the court below. 

An appeal was taken from that order of the General Term to the 
Coui-t of Appeals, and on the 25th day of June, 1889, a decision was 
made by the Court of Appeals, opinion per curiam, to the effect 
that the appeal must be dismissed; that the act of 1870, which 
authorized the court to grant the order where it appears that there 
is no reasonable objection to such corporation changing its name, a 
granting or refusal of the order was put within the discretion of the 
court. An abuse of that discretion the Court of Appeals might 
redress, and if no objection existed whatever, or one which fur- 
nished no conceivable reason for a refusal, the Court of Appeals 
might interfere ; but where a reason is shown which might seem to 
some minds reasonable or about which judgments might differ, the 
Court of Appeals are not at liberty to use their own opinions to 
reverse those of the court to which the question is committed. 

The Court of Appeals seem to be of the opinion that while the 
court below was somewhat too cautious and might justl}^ have per- 
mitted the change, still it was purely a matter of opinion and not a 
question of law. Therefore the appeal to the Court of Appeals was 
dismissed. • 

It seems to me that the General Term of the Supreme Court 
having determined that the title " The United States Commercial 
Agency and Collecting Company, Limited," conflicted with a corpora- 
tion now-' doing business under the laws of this State of the same 
general nature as is proposed to be done by the certificate presented 
by the proposed corporation, namely, " The United States Mercan- 
tile Reporting Company," and the Court of Appeals having held 
that, if no objection existed whatever, or one which furnished no 
conceivable reason for refusal to permit a change of name, it might 
interfere, it would seem that as long as- the Court of Appeals did 
not discover a sufficient reason for exercising its discretion to review 
the action of the General Term upon the question of abuse of dis. 
cretion and power, that the Secretary of State, in view of the opinion 
of the General Term, should hold, as was held by that court, th( ' 
the title, " United States Commercial Agency and Collecting Con 
pany. Limited," is within section 4 of the act of 1875, " the sam 
name as an existing corporation in this State or a name so near 
resembling that of an existing corporation as to be calculated 
deceive," namely, as resembling the name "The United Stal 
lyjercantile Reporting^ Company," the latter company doing busin 
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of the Bame general character that is proposed to be done by the 
lonoer company, that the Secretary of State would be justified in 
refnsing the license provided for by the act of 1875. 
Very respectfully yours. 

CHAS. F. TABOK, 
Attorney-Oeneral. 

Office of the Attobney-Gknebai,,) 
Albany, August 2, 1889. ' 

Hon, "WruiB S. Paine, Superintendent of the Banking Department: 

Deab Sih. — I am in receipt of your communication of the twenty- 
ninth ult., asking my opinion as to the constitutionality of chapter 
329 of the Laws of 1885. 

Said act is an amendment to section 311 of the Banking Act and 
provides as follows : 

"Section i; Section 311 of chapter 409 of the Laws of 1882, 
entitled "An act to revise the statutes of this State relating io banks, 
banking and trust companies," is hereby amended so as to read as 
follows : 

" Section 311. No person or persons engaged in the business of 
banking in this State, not subject to the supervision of the Superin- 
tendent of the Banking Department, and not required to report to 
him by the provisions of this aot, shall make use of any office sisn at 
the place where such business ts transacted, having thereon any 
official or corporate name, or other words indicating that such pla«e 
or office is the place or office of a bank ; nor shall such person or 
persons make use of or circulate any letter-heads, billheads, blank 
notes, blank receipts, certificates, circulars or any written or printed or 
partly written and partly printed paper whatever, having thereon any 
official or corporate name, or other word or words, indicating that 
such business is the business of a bank. Whoever shall offend 
against any of the foregoing provisions of this section shall be 
deemed guilty of a misdemeanor, and shall also forfeit the sum of 
one thousand dollars. The penalties prescribed in this chapter, 
—'-ere no other provision is made, shall be recovered by suits in the 
me of the people of this State, to be prosecuted by the district 
omeys of the counties respectively, where the offenses may be 
umitted, provided, however, that the provisions of this section 
ill not apply to uiy person or persons engaged in the business 
banking in this State prior to the passage of this act. 
§ 2. This act shall take effect immediately." 
41 
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The constitutional provisions which have any bearing upon the 
subject are ists follows : 

United States Constitution, article 14, section 1 : " * * * 
No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United Stated ; nor shall 
any State deprive any person of life, liberty or property, without due 
process of law, nor deny to any person within its jurisdiction the 
equal protection of the laws." 

Section 18, article 3, New York State Constitution: "The Legis- 
lature shall not pass a private or local bill in any of the following 
cases : * * * Granting to any private corporation, association or 
individual any exclusive privilege, immunity or franchise what- 
ever." 

Section 1, article 1, New York State Constitution : " No member 
of this State shall be disfranchised, or deprived of any of the 
rights or privileges secured to any citizen thereof, unless by the 
law of the land or the judgment of his peers." 

So far as the objection is concerned which relates to article 14 of 
the federal Constitution, it is sufficient to say that no privilege 
or immunity which has been conferred upon any citizen of the 
United States has been in any manner abridged by the statute 
under consideration. No statute of the United States has conferred 
upon any person in the State of New York the privilege or liberty 
of doing that which is prohibited by the statute referred to. 
(Presser v. Illinois, 116 U. S., 267.) 

Article 3, section 18, cited, certainly can have no application to 
this case, for the reason that there can be no pretense that the 
statute under consideration is a private or local one. The serious 
question which is presented is the one which arises under section 1, 
article 1 of the Constitution cited. 

Before entering upon the consideration of the question presented 
by this clause of the Constitution it may be well to state certain 
well-settled rules that apply to the construction of statutes. 

First. Every presumption is in favor of the constitutionality of 
acts of the Legislature. An adverga doubtful construction is not 
sufficient. (Gilbert v. Anderson, 3 Abb., N. C, 434; Matter of N. ^ 
Elevated E. K., 70 N. Y., 327.) 

Second. Neither the courts nor public officers should be call< 
upon to deny the validity of a law upon the mere suggestion that 
is void in advance of any proceeding had by the officials who, if V 
law were valid, would be called upon or authorized to act, (Peo] 
V. Canal Board, 55 N. Y, 390.) 
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Third. Public officers can not refuse to enforce a law on their own 
opinion that the law is unconstitational, except at their peril, if the 
law be adjud^d to be constitutional, (dark v. Miller, 64 K. Y., 
528.) 

With these rules of construction before us, there is no such uncer- 
tainty or doubt about the validity of the statute under considera- 
tion aa should call for an opinion in advance of any action under it, 
as to its uueonstitutionality, by any State officer who may possibly 
be charged with the enforcement of the law. 

It may be assumed that pnor to the pEisea^ of the section of the 
statute referred to by the amendment contained in chapter 329 of 
the Laws of 1885, there was no prohibition by law against the doing 
of the act by this section intended to be prohibited. (Curtis v. 
Leavitt, 15 N. Y., 80.) 

There was a provision of the law adopted in 1875 by chapter 371 
of the Laws of that year, by which it was made unlawful for any 
bank, banking association or individual banker to advertise or put 
forth a sign as a saving bank, or in any way to solicit or receive 
deposits as ft savings bank. The Ckmrt of Appeals, however, held 
that this law had no application to a private person doing a banking- 
business. (People V. Doty, 80 N. Y.. 226.) 

Neither can there be any doubt but that the Legislature of the 
State of New York had full power, under its police powers, to regu- 
late the business of banking under certain suitable legal limitations 
and conditions. (Cooley, Const. Lim., p. 390. ; Munn v. Illinois, 91 
U. S., 113.) 

The suggestion is made in your communication that possibly the 
invalidity of the section under consideration lies in the following 
part of the section of the act, namely : " Provided, however, that 
the 'provisions of this section shall not apply to any person or per- 
sons engaged in the business of banking in this State prior to the 
passage of this act." 

I do not very well see how this can be. Naturally, the objection 
to the invalidity of any part of this law will come from the persons 
who are, by law, prohibited from the doing of any act therein pro- 
sd for. The persons exempted from its provisions may very 
1 rest upon the proposition that there is no law which prohibits 
m from making use of any office sign having thereon any official 
iorporate name, or other words, indicating that such place or 
ce is the place or office of a bank, or' from doing any prohibited 
ig mentioned in the section. There certainly is no law which 
'^8 theiQ unless this seption does. 
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While the unconstitutionality of a part of a certain section of a 
statute does not necessarily avoid the whole section, or any other 
separate section of the act, this rule must be taken in connection 
with another, just as well settled, that this is not so where the pro- 
visions are so connected together in subject matter and meaning,«or 
purpose, that they can not be severed ; or where it is not apparent 
that the Legislature would have passed one provision without the 
other. (Matter of Village of Middletown, 82 N. Y., 196.) 

It seems to me it could not be very well claimed here that there 
is any evident intention upon the part of the Legislature to apply 
the {Prohibitory provisions of the section to any person who had, 
prior to the passage of this act, been employed in the business of 
banking. Upon the contraiy, as the statute reads, the intention was 
to exempt such a person. So that after all the real objection, if 
any, must be made to that part of the section which contains the 
prohibitory provisions, and be made by those persons affected and 
embraced within it. 

A true history, I think, of the legislation which led to the adop- 
tion of the exempting clause of the section under consideration 
would disclose the fact that.it was the intention of the Legislature 
by such adoption to avoid any possible constitutional objection that 
might be urged a^gainst the power of the Legislature to interfere 
or prohibit under the pains and penalties of imprisonment any 
person from continuing an act which had theretofore been lawful 
and by which he had acquired some possible property right. 

Can it now be said by this action of the Legislature, taken out of 
abundant caution, that the whole section has been invalidated and 
rendered unconstitutional under section 1, article 1, of the Constitu- 
tion before cited! 

Can it be said, under this provision, that any person has been 
deprived of any of the rights or privileges secured to any citizen I 

Both of these questions, I think, should be answered in the negative. 

This section of the statute, it will be seen, only prohibits the 
doing of certain acts by certain persons who are under certain con- 
ditions sCnd limitations. As before seen, it was the intention of the 
Legislature, except as to the persons exempted, to compel all oth' 
persons who proposed to do a banking business to subject the: 
selves to the supervision of the Banking Department before th 
should be allowed to use the ordinary signs which indicate t' 
carrying on of a banking business. 

As I understand it the point of the objection made or sugges^ 
is that this section of the statute makes a discrimination as to. 
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rights or privileges secured under it between the citizens of the 
State. 

The whole matter as we have seen resting in the discretion of the 
Legislature and within its power to regulate, it is very doubtfnl 
whether this point can be made at all. In the case of People v. 
Gallagher (93 N. Y., 438), which was a case involving the coiistruc- 
tion of a statute for the establishment of septurate schools for the 
education of the colored race, and where the objection wfts made 
that the same was in violation of the federal Constitution as at; 
abridgment of the privileges or immunities preserved by that instru- 
ment, and as a denial of the equal protection of the laws given to 
every citizen, Kuger, Ch. J., says: "It would seem to be a plain 
deduction from the rule in the Slanghter-house Case (16 Wall., 36), 
that the privilege of receiving an education being created and con- 
ferred solely by the laws of the State and ^ways subject to its dis- 
cretionary regulation might be granted or refused to any individaal 
or class at the pleasure of the State." 

And BO in case of Barbier v. Connolly (113 U. S., 31), which 
involved the construction of that part of the fourteenth amendment 
to the feder^ Constitution which declares that no State " shall 
deprive any person of life, liberty or property without due process of 
law, nor deny to any person within its jurisdiction the equal protection 
of the laws," the court says: "But neither the amendment, broad 
and comprehensive as it is, nor any other amendment was designed 
to interfere with the power of the State, sometimes terlned its police 
power, to prescribe regulations to promote the health, peace and 
good order of the people, and to legislate so as to increase the 
industries of the State, develop its resources and add to its wealth 
and prosperity." 

But however this may be, I do not think the section under con- 
sideration is subject to the objection made against it from any point 
of view. 

This section, it will be seen, does, in fact, make no discrimination 
as between persons similarly situated. It appUes to all persons 
except those who it was supposed, by previous engagements in the 

siness, had acquired some property rights. The section clearly 
ilies to all of that class of persons, and the prohibitory part of 
' section apphes to all persons who have not subjected themselves 

the supervision of the Superintendent of the Banking Depart- 
nt. As was said by the court, in the case of Barbier v, Connolly 
yra, p. 32), " class legislation, discriminating against some and 
^ring others, k prohibited, but legislation which in carrying out 
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• 

a pvhlic purpose is limited in its application, if within the sphere of 
its operation it affects alike all persons similarly situated^ is not 
within the amendment." 

And in the case of Soon Hing v. Crowley (113 U. S.. 709), the 
court say : " The discriminations which are open to objection are 
those where persons engagfed in the same business are subjected to 
different restrictions, or are held entitled to different privileges 
wnder the same conditions** 

And in the case of People v. Phippen, the Supreme Court of Michi- 
gan, reported in 37 N. W. Rep., 888, in construing a statute prohibiting 
.any person from practicing medicme or surgery who is not a gradu- 
ate of a medical college, unless he has practiced in Michigan for Jive 
years before the act took effect, held that this statute neither 
violated any provisions of the Constitution of the United States 
providing that citizens of each State shall be entitled to all the 
privileges of citizens of the several States, nor was it repugnant to 
article 14 of that instrument. 

And in the case of Fox v. Territory (cited 5 Pac. Bep., 605), which 
involved the construction of a law prohibiting, under certain condi- 
tions, the practice of surgery, etc., the court say: • 

"Another objection to the law urged by counsel is that it discrim- 
inates between persons of equal learning and skill by permitting 
that person to practice medicine and surgery who was so engaged 
the day before the passage of the law, while it denies the privilege 
to the person ivho may seek to engage in the practice the day after 
the passage of the law. It appears to be an answer to this objection 
to say that the law does not deny the privilege of practicing medicine 
and surgery to anyone. Any citizen of the Territory may qualify 
himself in the manner pointed out by the law and thereafter may 
lawfully engage in the practice of medicine and surgery. The legis- 
lature for good and valid reasons has exempted a particular class 
from the necessity of having this qualification. But this action 
does not entitle persons of another class to claim the exemption as 
a legal right to themselves under the Fourteenth amendment or 
under any other clause of the federal Constitution." 

Within the principles of the cases cited and for ajil of the reasoi 

before stated I am of the opinion that the section of the statu 

under consideration is not inimical to any clause of the federal 

State Constitution. 

Very respectfully. 

CHARLES F. TABOE, 

Attorney-Oenera^ 
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OmcE OP THE Attorney-General,! 
Albany, August 19, 1889. ) 

Stephen J. Stillwell, Esq., Mount Vernon, K Y. : 

Deab Sm. — Tour letter of August sixteenth received, asking me if, 
in my opinion, a scliool comnUBsioner can " at one and the same time 
hold his office and that of Member of Assembly 1 " 

la reply, I beg leave to say section 8 of article 3 of the State Con- 
stitution furnishes the only constitutional provisions against a 
Member of ABsembly holding any other office. The office of school 
commissioner is not one included within these provisions. Section 5 
of title 2 of chapj^r 655, Laws of 1864, revising and consoHdating 
the general act relating to public instruction provides that the 
removal of a school commissioner from the county, or his acceptance 
of the office of supervisor, town clerk, or trustee of a school district 
shall vacate his office. 

My attention has not been called to any other statute relating to 
the eligibility of a school commissioner to hold any other office. 
Therefore, there seems to be no statutory or constitutional objection 
to a school commissioner holding the office of Assemblyman ; but 
section 10 of the statute . above cited provides that " whenever the 
Superintendent of Public Instruction is satisfied that a school com- 
missioner has persistently neglected to perform his duties, he may 
withhold his order for the payment of the whole or any part of such 
conmiissioner's salary, etc. 

Ji the election of a school commissioner to the office of Member 
of Assembly will prevent the performance of his duties as school 
commissioner, the above section of the statute is ample to furnish 
redress. And section 10 of article 3 of the Constitution provides 
that " each house shall determine the ndes of its own proceedings, 
and be the judge of the elections, returns and qualifications of its 
own members." 

In the absence, therefore, of any statutory or constitutional 
objection to a school eommissioiier holding the office of Member of 
Assembly, the question will have to be left to the action of the 
— )erintendent within the provisions of the statute above cited, 

1 to the House of Assembly which is absolutely made the judge 
the qnalifications of its members. 

Tours truly. 

CHARLES F. TABOE, 

Attorney-General. 
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Office of the Attokney-Genekal, | 
Albany, August 22, 1889. ) 

J. W. Hall, Esq., Town Clerk, Cazenovia, N. T, : 

Deab Sib. — Your letter of August twenty-first, regarding: meeting 
of town board, and asking for my opinion whether the same can 
meet on the first Monday of September^ in pursuance of statute, to 
fib: polling places for the general election, that being a public holi- 
day, has been received. 

In reply, I beg leave to say I know of no legal reason why the 
town boards for the purposes aforesaid, can not meet on that day. 

Tours truly. i 

CHAS. F. TABOE, 

 ' Attorney-General. 

Office of the Attobney-General, ) 
Albany, August 24, 1889. ) 

B. L. Eathbun, Esq., WilUaTnstown, Ostoego County, N, Y. : 

Deab Sib. — Tour letter of inquiry of August twentieth, relating 
to the assessment of property, received. 

Tou ask my opinion upon the following statement : " The assessor 
of the town of Williamstown, Oswego county, completed his assess- 
ment on real and personal property on the 1st day of July, 1889, 
and on the 14th day of July, 1889, a fire occurred. On the review or 
grievance day, August 20, 11389, the owner of the property appeared 
before the assessor, and asked that the assessment be rec^uced to the 
value of the lot upon which the building had stood, he stating that 
he had received the insurance money, but had paid it out in debts. 

Tour question is: "Should the assessor reduce the value at the 
present time, or should the owner of the property wait for the year 
to come ? " 

In answer to these questions, I beg leave to say : While I know 
of no case decided by the courts where this exact question has been 
involved, there are several cases which, in principle, I think, are 
applicable and decisive thereof. 

I refer you to two of them : Mygatt v.Washbun (15 N. T. Eeporti 
320), and Clark v. Norton (49 N. T., 247). 

The principle of these cases is to*the effect that the assessmei 
should be considered as made on the first day of July ; and O" 
changes which assessors are authorized to make after that tiipe s 
such as may be required to correct mistakes. And while tl 
assessors would have the right until the third Tuesday of Aug^ 



BspoBT OF THE Attobiiet*Oenebai. 329 

to reduce the valne of real and peiBonal estate assessed, and fix the 
same as they mi^ht deem just after a hearing, this must have refer- 
ence to the statas, cotidition and value of the 'property as it stood 
whea the assessment was completed as aforesaid. 

Until the principle of these cases is reversed, or until some 
authoritative decision the other way, I feel constrained to advise 
you to follow them. 

Yom^s truly. 

OHAKLES F. TABOE, 

A ttorney- Oetteral. 



Office of the Attobnet-Generai., ) 
Albany, August 24, 1889. J 

Hon. JoaN BoGAET. State Engineer : 

Deae Sir. — I have the honor to acknowledge the receipt of letter 
of N. A. Burritt, of Fort Edward, referred to me by your deputy, ask- 
ing for my opinion : First. Whether the State, in the waters of Lake 
Champlsin, owns to high or low water mark in the absence of a 
grant making low- water mark the boundary hne 1 Second, Whether 
property standing on State lands cfin be assessed for taxes t 

In answer to the first question, it may be said that in the case of 
the Champlain and St. Lawrence Bailroad v. Valentine <19 Barb., 
481), the Supreme Clonrt held that proprietors of laud lying upon 
Lake Champlain, unless otherwise expressed in their grants, own to 
low-water mark. 

But in the ease of Bumham v. Jones, not yet reported, Kuger, J., 
dehvering the opinion of the Court of Appeals, says ; " No question 
arises in this case over the line of riparian proprietorship along the 
lake, as it is conceded by both parties that it extends only to high- 
water mark on inland seas or large navigable bodies of water like 
those of Lake Ontario (Smith v. City of Eochester, 92 N. Y., 463), 
and that the title to all lands beyond high-water mark or under 
water is in the State." 

I think that the better doctrine now is that Lake Champlain 

mid come within the same principle. 

Li answer to the second question : While Mr. Burritt does not 

ite whether the property standing on State land is in the nature 
real or personal property, it may be said that while State land 

1 not be assessed for taxes, there is no leg^ reason why the prop- 
y standing thereon, owned by some person who can not claim the 
■mption, should not be assessed either as real or personal prop- 
42 
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erty, as the case may be. (Smith v. The Mayor, 48 N. Y., 552 ; 

People ex rel. Muller v. The Board of Assessors of Brooklyn, 93 

id., 308.) ^ 

Tours truly. 

CHABIiES F. TABOE, 

Attomey-Generali 



Office of the Attobney-Genebal, 
Albany, Augmt 26, 1889. . 



} 



Hon. Elijah Pubdy, Chairman Board of Assessors, White Plains, 
K T.: 

Deab Sib. — Your letter of August twenty-fourth received. 

In reply I beg leave to say that I assume the funds you refer to 
held by the county treasurer, are trust funds deposited with him by 
orders of the court, etc. If so, according to a decision made by 
Adams, J., in the Supreme Court (People ex rel. Brodie v. Cox, 
reported in 14 N. Y. State Reporter, 632), these funds would not be 
assessable as against the treasurer; but would be as against the 
person owning the same in the town or ward where the person 
resides when the assessment is made^ according to section 5, title 
2, article 1, part 1, E. S., 8th ed., p. 1094. 

Justice Adams cites the case of People v. Commissioners of 
Taxes (100 N. Y., 215), to support his contention. The case last 
cited was that of a committee of an estate of a lunatic The Court 
of Appeals held that the trust was in the court and that the com- 
mittee acted under its appointment as agent, etc. ; but that the 
lunatic was not divested of his estate or property rights, and that 
the legal title thereto remained in him as before. The case before 
Justice Adams was that of the coimty treasurer of Livingston 
county with whom the funds had been deposited by order of the 
surrogate of that county. It did not appear that the funds had. 
been invested by the treasurer although the order required him to 
do so. The court held, following the case of People v. Com- 
missioner of Taxes, supra, that the legal title to the fund in ques- 
tion was in the owners and not in the treasurer. 

Within the principle of this case, inasmuch as I can not find thi 

it has ever been reversed, I am of the opinion that the trust fund 

in the hands of the county treasurer 'should not be assessed againi 

this officer. 

Yours truly. 

CHAELES F. TABOE, 

Attorney-OeneraJ 
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Office of the Attorney-General, i 
Albany, August 27. 1889. ) 

A DiRiLSON, Esq., Beahum Cottage, Big Indicm, N, Y.: 

Dear Sib. — Tour letter of the twenty-fourth instant, received and 
in reply thereto I beg leave to say that I know of no law which pre- 
vents a justice of the peace from holding the office of supervisor. 
As a matter of fact, this has frequently been the case, and chapter 
107 of Laws of 1878, as amended by chapter 123, Laws of 1881 (E. S. 
8th ed., vol. 2, p. 893), seems to make provision for such a case by 
requiring a justice of the peace to have his bond approved by the 
town clerk when he is supervisor. 

Tours truly. 

CHARLES R TABOE, 

Attorney-Oeneral. 

Office of the Attorney-General ) 
Albany, August 27, 1889. ) 

Hon. Frederick Cook, Secretary of State*: 

My Dear Sir. — I beg to acknowledge the receipt of youi com- 
munication of August twenty -seventh, referring to me the letter of 
H. J. McNair, of Arcade, N. T. 

The question is, as I understand it, in substance: Can a person 
who voted at the last general election against the presidential nomi- 
nee of his party, and who at the subsequent town-meeting voted 
with his party, be prevented from voting with his party at caucus 
held to nominate coimty officers for the ensuing election? 

The only provisions of the law that have been called to my atten- 
tion which regulates this matter at all are section 2 of chapter 154 
of the Laws of 1882, and section 14 of chapter 265 of Laws of 1887. 
I think it may be assumed that the last law mentioned is to govern. 
Section 14 of that act provides that the person offering his vote 
may be examined touching his qualifications and right to vote. "K 
he shall swear to the necessary qualifications of a voter, as pre., 
scribe i by the regulations of the association holding the primary 
convention, his vote shall be received, provided that no rule, 
'ulation, or restriction of any such association shall authorize 
3tors of the opposite political parties to vote thereat. If the 
■son sworn and examined intentionally swears falsely as to quali- 
tions as a voter, he shall be deemed guilty of perjury, and shall, 
X)n^ction, be punished as now prescribed by law for the crime 
-^Tjury." 
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The meaning of this statute seems to me to be, first : Each party 
or association holding the primary, may prescribe its own rules and 
regulations for the purpose of determining the qualifications neces- 
sary to entitle a person to vote thereat. Second, that no cbssociation 
or party can, however, make any rule or regulation which shall 
authorize the election of the opposite party to vote at their caucus 
or primary. So that in the absence of any rule or regulations fixing 
the qualifications of the person offering his vote, if he testifies 
under oath as to his political affiliation with, and belief in the prin- 
ciples of the political party at whose primary he offers his vote, I 
am of the opinion that the vote should be received. 

It was not the object of the statute, in my judgment, to prescribe 
any certain or fixed action of the voter as a qualification or rule for 
the determination of his right to vote ; but it was the intention, 
manifestly, to prevent the admitted and recognized adherents of 
one party from voting at the primaries of another. 

Section 25 of this act should also be considered in reference to 
some of the rules and regulations prescribed by said act for holding 
primaries^ and as to the application thereof. 

Yours very truly. 

OHAS. F. TABOE, 

Attorney-General. 

Office of the Attorney-General,) 
Albany, September 6, 1889. ) 

L. H. Denton, Esq., Davenport, Delaware cotmty, N. Y, : • 

Dear Sir. — Your communication of the fourth instant has been 
duly received asking me the following questions : 

Has a person the right to practice pharmacy without a license ? " 
Has a physician the right to practice pharmacy under his 
diploma, without passing the druggist's examination 1 " 

*' What steps should be taken to relieve the public from the dangers 
arising from the unauthorized practicing of pharmacy." 
. In reply thereto, I beg leave to state as follows : 

Chapter 361 of the Laws of 1884, provides for the creation of a 
State Board of Pharmacy, and section 10 provides that "it shall be 
unlawful after the 1st day of January in the year 1885, for any per 
son to practice as a pharmacist unless he or she shall have bee? 
granted a license by said board." 

By section 11, practitioners of medicine are authorized to suppl; 
their patients with such articles as they deem proper; and saJ 
section also provides that the act shall not apply to the business 
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& practitioner of medicine, nor to thoee who sell medicines &nd 
poiBOQs at wholesale ; nor to the mamifacbure or sale of patent tn* 
proprietary medicines ; nor to the sale of the usual domestic remedies 
hy retail dealers in the rural districts. 

The section also declares that* the act shall not be bo construed 
as to prohibit the employment in any pharmacy, of apprentices or 
assistants, for the> purpose of being instructed in the practice of 
pharmacy, but such apprentices shall not be permitted to prepare 
and dispense physicians' prescriptions, or to sell or furnish medicines 
or poisons, except in the presence of, and under the personal super- 
visiou of, a licensed pharmacist. 

Section 4 of the act, as amended by chapter 676 of the Laws of 
1887, defines the meaning of the phrase " usual dom^tic remedies " 
as used in section 11. 

It appears, from these provisions of the statute, that a person has 
not the ri^ht to practice pharmacy without a license. And also 
that a physician can not practice pharmacy, in the fuU significance 
of the term, under a simple physician's diploma, and without a 
pharmacist's license. , 

If the statute is being violated, you should lay the evidence before 
the district attorney, and request him to prosecute. 
Very respectfully, your obedient servant. 

OHAS. F. TABOR, 
Attorney-Genercd. 

Office op the ArroENEr-GENEEAL, 1 
AuBANT, September 1, 1889. f 
Nehehuh Osborne, Esq., Batavia, N. Y. : 

Deab Sm. — I have, at your request, examined the question 

involved in and growing out of the following statement of facts, viz. : 

A person was elected in Crenesee county, in the fall of 1888, to the 

office of superintendent of the poor, for the term of three years. 

Having failed to qualify, the county judge then appointed him to 

that office in the spring of 1889 : and the Secretary of State now 

oives notice of an election by the people to fill the vacancy caused 

y the failure to qoalif y as aforesaid. I have also examined the opinion 

f my predecessor, Attomey^eneral O'Brien, of the date of October 3, 

187, addressed to the Secretary of State, to which yon refer me. 

]ji said opinion, the Attorney-General discusses two questions, viz. : 

First. Would the people, in the absence of any authorized 

mintmeut to fill the vacancy prior to November eighth, have the 

^t to fill it by election ! 
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Second. Oan the power of the board of supervisors be exer- 
cised at any time other than at its regular annual session in 
November ? 

The answer of the Attomey-General to both of these questions 
was in the affirmative. * 

The answer to the last question was predicated upon the statute 
of 1847 (chap. 498, § 4), which provides as follows: 

"Boards of supervisors shall appoint county saperintendents of the 
poor, or county treasurers to fill vacancies which may happen in 
such offices. 

And the following pf part 1, chapter 12, article 1, title 2 of the 
Bevised Statutes (8th ed., p. 1020), section 4 of which provides that the 
board of supervisors of each county in the State shall have power at 
their annual meetings, or at any other meeting, among other things 
" to perform all duties which may be enjoined on them by any law 
of this State." 

On the last question, therefore, Mr. O'Brien's opinion is in exact 
accord with the statute. 

As to the first question, I am of the opinion that Mr. O'Brien 
inadvertently overlooked the fact that the term of office of the 
superintendent of the poor of Orange county, which he was con- 
sidering, exp^'ed in 1888 instead of 1887, for in concluding, he uses 
the following language : " My conclusions, therefore, are that the 
board of supervisors, if it deem proper, may at a special meeting, 
fiU a vacancy caused by the death of Mr. Sanf ord, for the unexpired 
term for which he was elected'* 

It is clear that if the board could fill for the unexpired term, there 
was no necessity or occasion for an election by the people. But in 
any event, the question has been decided by the Court of Appeals 
in the case of the People ex rel. Hatfield v. Oomstock, 78 N. Y., 356. 
This case seems to cover every question which your statement 
suggests ; and in substance, it holds that section 5 of article 10 of 
the Constitution, which provides that " the Legislature shall provide 
for filling vacancies in office, and in case of elective officers, no 
person appointed to fill a vacancy shall hold his office * * * 
longer than the commencement of the political year next succeeding th 
annual election after the happening of the^ vacancy ; " has no applic 
tion to the office of superintendent of the poor; and the couj 
further held that no provision had been made by law for the filUn 
of a vacancy in this office by an election by the people, and th 
therefore, there could be no election except at the time ^xed by tt 
statute for an election by expiration of the term. 
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This decision vaa followed by the case of the People ex rel. Bar- 
rett V. Dempsey (19 Hun, 382), The statute under ooneideration in 
the case last cited was a speciid statute relating: to Eichmond 
county, and read as follows: "And there shaU annually thereafter 
be elected one person to fill the office of superintendent, etc." The 
same statute provided for the election of five Buperintendenta, 

The court held that there was no provision of law for filling a 
vacancy in this office by an election. 

In conclusion, for the reasons aforesaid, I am of the opinion that 
the vacancy caused by the failure of the person elected at the last 
annual election to qualify, does not make an election by the people 
at the next annual election necessary or proper. 

Vexy respectfully, your obedient servant. 

CHAS. F. TABOE, 
Aitomey-GeneraL 

OpPIOE of the ATTORNET-GENERiL, 1 

Albamy, September 7, 1889. f 
E. L. Beahdslei, Esq., New Berlin, N. Y.: 

Dbab Sib, — I am in receipt of your communication of the third 
instant, stating that the town meeting in your town had for twenty 
years last past been held at a Pittsfield post-office, and asking me 
if, in my opinion, the place of holding such meetings to a more 
central point can be changed by the town board. 

In reply thereto I beg leave to state that I find no statute which 
authorizes the town board to change the place of holding town 
meetings. Section 1, article 1, title 2, chapter 11, part 1 of the 
Revised Statutes, eighth edition, page 880, gives the power to the 
electors at t^ u n 'ial town meetings to fix the place. 

If it is desirable to change the place the question should be 
presented at the next annuaJ town meeting and decided by the 
electors thus assembled. 

li no place is designated at the annual meeting then the next 
meeting must be held at the same place where the previous meeting 

ts held. (Chap. 722, Laws of 1873.) 

If it is desirable to have the vote taken by ballot upon the 

lestion, it vrill be necessary to follow the provisions of chapter 722 

the Laws of 1873, swpra, and see chapter 173 of the Laws of 1874. 
Very respectfully, your obedient servant. 

CHARLES E. TABOE, 

AttoTTiey-General. 
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Office of the Attobney-Genebal, ) 
Albany, September 11, 1889. > 

J. F. Winnie, Esq., Seward, N, Y, : 

Deab Sib. — You state that the assessors held their meeting for 
reviewing the assessment-roll on the first instead of the third Tues- 
day of August, and ask my opinion as to the consequences arising 
therefrom and the remedy. 

It appears that in all other respects the assessment was regular, 
and that all the requirements of the statute were complied with. 

Inasmuch as the persons whose names were on the assessment-roll 
were entitled from the first day until the third Tuesday of August to 
inspect the roll, I do not think this time could be legally shortened 
by the assessors meeting to hear grievances on the first instead of 
the third Tuesday of August. (People v. R W. & O. E. E. Co., 104 
K T., 877.) 

There was, therefore, no legal meeting of the assessors, and it is 
the same as if no meeting at all had taken place. 

This would not, however, invalidate the assessment-roll (Matter of 
Hermance, 71 N. T., 481, 489), unless it appears that the oath of the 
assessors was taken and attached thereto prior to the Third Tues. 
day in August. (Westfall v. Prescott, 49 N. T., 349.) 

Chapter 176 of the Laws of 1851 declares what the consequences 
shall be if the assessors fail to hold the meeting, and provides in 
that event that *' each assessor so neglecting shall be liable to a 
penalty of twenty dollars ; " " and in case of such neglect to meet 
for review, any person aggrieved by the assessment of the assessors 
may appeal to the board of supervisors, at their next meeting, who 
shall have power to review and correct such assessment." 

I am of the opinion, therefore, that the consequence of a willful 

neglect of the assessors to hold the meeting to review, is that each 

is Uable to a penalty of twenty dollars ; but that the roll is not for 

that reason invalid, and persons aggrieved may apply to the board 

of supervisors at their next meeting for a review and correction of 

the roll. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

Attorney-General. 
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Office of the Attorney-General,] 
Albany, September 17, 1889. ) 

Hon. Charles K. Hall, Deputy Superintendent Banking Department: 

Dea3 Sir.— Tou present to me the following statement of facts : 
Certain gentlemen of Brooklyn have recently organized themselves 
as a corporation ^tmder the name of The People's Trust Company, 
under the provisions of chapter 546, Laws of 1887, as amended by 
chapter 558, Laws of 1889. 

Sections 1 and 2 of that statute provide for the formation of such 
a corporation and specify what form of certificate of organization 
shall be prepared and executed by them. 

Sections 3 and 4 provide for the filing of such certificate in the 
office of the clerk of the county in which such trust company is to 
be located, and also in the office of the Superintendent of the Bank- 
ing Department of this State and provide for the publication of 
notice of intention to form such corporation. 

Section 7 provides that it shall be the duty of the Superintendent 
of the Banking Department, after the filing of such organization 
certificate, to make an investigation as to the propriety and need of 
such a trust company with reference to the public convenience and 
advantage. 

Section 8 provides that if the superintendent shall be satisfied 
from his knowledge, or from information obtained pursuant to the 
last preceding section, that the organization of a trust company as 
proposed in such certificate, will be a public benefit, he shall, 
within sixty days after the same has been filed by him for examina- 
tion, issue under his hand and official seal, a certificate of author- 
ization to the persons named in such certificate, which certificate so 
issued shall authorize the persons named therein to become a trust 
company, as designated in the organiaation certificate, subject to 
the provisions of this act. 

Section 12 provides that it shall be the duty of the Superintend- 
ent of the Banking Department, and he shall have power, before issu- 
ing the certificate of authorization aforesaid, to such association, to 
mine or cause an examiuation to be made, in order to ascertain 
ether the requisite capital of said association has been paid in 
3ash, and it shall be unlawful for said association to commence 
iness until such certificate of authorization has been granted, 
ihe organization certificate of the People's Trust Company, pro- 
ed for by section 2 of the statute, was filed in the offic^ of the 
erintendent of the Banking Department on the 15th day of 

43 
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July, 1889. The corporators complied with all the other provisions 
of the statute with reference to publication, etc. The capital of the 
trust company was paid in before the expiration of the sixty days. 
The Superintendent of the Banking Department, however, was not 
notified of the fact until a day or two after the expiration of the 
sixty days. 

The question now arises whether the Superintendent of the 
Banking Department may now make the examination required by 
section 12 of the statute, and issue the authorization provided for in 
section 8. Upon such question my opinion is as follows : 

That the requirement that the certificate should issua within * 

sixty days after the filing of the organization certificate, is merely 
directory, and is for the benefit of the persons forming a trust 
company. 

Oases are numerous that hold that where there is nothing exigent 
in the date named by the statute, aild where the act to be done is of 
public interest, then the direction is directory and not mandatory. | 

The rule is ♦ell defined in Sedgwick on the. Construction of Statu- i 

tory and Constitutional Law as follows : " When statutes direct cer- 
tain proceedings to be done in a certain way or at a certain time, 
and a strict compliance with these provisions of time and form does 
not appear essential to the judicial mind, the proceedings are held I 

valid though the command of the statute is disregarded." 

In People v. Allen (6 Wend., 486), the court said : " The general ! 

rule is that where a statute specifies the time within which a public 
officer is to perform an official act regarding the rights and duties 
of others, it will be considered as directory merely unless the nature 
of the act to be performed, or the language used by the Legislature 
shows that the designation of the time was intended as a limitation 
of the power of the officer.'^' 

I find nothing in the statute which indicates that the Legislature 
intended to limit the power of the superintendent to an issuance of 
the certificate within sixty days, and in accordance with the doctrine 
laid down in the foregoing authorities, I am of the opinion that he 
still has power to make the examination mentioned in section 1*^ 
and if he is satisfied that it is for the public convenience and advj 
tage that such a trust company should be located in the city 
Brooklyn, that he still has the power, after the examination m^ 
tioiied in section 12, to issue the certificate mentioned in sectioi] 

Very truly yours. 

CHABLES F. TABOR, 

Attorney-Gener'' 



Repobt of the Attorney-Genebal. 339 

Office of the ATTORNEY-GENERAii, ) 
Albany, September 20, 1889. ' 
Hon. RoBEBT A. Maxwell, Superintendent of Insurance Department. 

Deab Sib. — Your communicatiou of the sixteenth instant inclosing 
a letter addressed to you by Charles XJnan^t, Esq., has been received, 
asking me, if, in my opinion, a corporation formed under the pro- 
visions of chapter 538 of the Laws of 1885, has power to issue 
policies to mortgagees, that will not only protect them against loss 
by reason of defect of title, but also containing a guarantee of the 
collection or payment of the bond and mortgage at theij* maturity. 

The act in question is entitled "An act to provide for the organi- 
zation and regulation of corporations to examine and guarantee 
bonds and mortgages, and titles to real estate." 

Section 1 provides that " Corporations may be organized under 
the provisions of this act for the purpose of examining titles to real 
estate ; of procuring and furnishing information in relation thereto ; 
and of guaranteeing or insuring bonds and mortgages, and the 
owners of real estate and others interested therein against loss by 
reason of defective titles and other incumbrances of or upon such 
real estate ; and section 3 provides that the certificate shall state 
that it is the intention of the persons forming a corporation under 
the act, to form a corporation for the purpose of examining titles to 
real estate, and guaranteeing and insuring the same ; and bonds and 
mortgages as expressed in the first section of this act." 

The power of " guaranteeing and insuring bonds and mortgages " 
is not limited by the act, and there is nothing indicating what the 
nature of the loss shall be, against which the insurance or guaranty 
may be issued. The insurance or guaranty of bonds and mortgages 
seems to be a distinct and separate power by itself. The power to 
insure or guarantee a bond and mortgage necessarily implies ttiat 
the insurance or guaranty is against loss of some kind or other; 
and the statute being silent as to the nature of the loss asrainst 
which the insurance may issue, and loss by failure of payment, or 
title of the mortgagor being the most common losses a mortgagee is 
likely to suffer, it is fair to assimie, I think, that these losses are 
lirly within the power granted as contemplated by the statute. 

I am of the opinion, therefore, that corporations duly formed 
nder chg^pter 538 of the Laws of 1885, and which have complied 
ith all the necessary provisions thereof, may legally issue policies 

guaranties to mortgagee^ against loss by failure of payment, or 

lure of title of the mortgagor in the mortgaged premises. 
Yery respectfully, your obedient servant. 

CHAS. F. TABOB, 

Attorney-General. 
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Office of the Attorney-Genebal, ) 
Albany, September 27, 1889. ) 

Hon. Thomas V. Welsh, Superintendent, etc, Niagara Falls, N, T. : 

Deab Sib. — Tour communication of the twentieth instant has 
been received asking me to send you the opinion referred to in your 
letter of July 9, 1889, and also asking me if the jurisdiction of the 
persons designated as police constables by the commissioners under 
chapter 286, Laws of 1885, is confined to the territory comprising 
the State reservation at Niagara. 

In reply thereto, I beg leave to state that the opinion I sent you 
in reply to your letter of July ninth was contained in the telegraphic 
dispatch, and was as follows : 

" I think all persons employed by the commissioners, although 
designated to perform duties of poUce constables, come within the 
provisions of chapter 380, Laws 1889." 

Second question, ' Chapter 286, Laws of 1885, referred to by you, so 
far as is material to the question, provides as follows : 

" Section 1. The State reservation at Niagara shall be under the 
control and management of the Commissioners of the State reserva- 
tion at Niagara * * * ^^^ gg^j^ commissioners shall 
have power to lay out, manage and maintain said reservation, and 
make and enforce ordinances, by-laws, rules and regulations neces- 
sary to effect the purpose thereof * * * , to appoint a 
superintendent, and to employ such other persons as may be needed, 
one or more of whom, to be designated by the commissioners, shall 
have the powers, and may perform the duties of police constables in 
criminal cases * * * » 

The jurisdiction of the person designated police constable by the 
commissioners is not specified by the act any further than to give 
him, in criminal oases, the powers of a police constable. We must, 
therefore, look elsewhere for " the powers and duties " of a police 
constable. 

The Code of Criminal Procedure recognizes police constables as 
a distinct class of peace officers (see § 134), and chapter 291 of 
the Laws of 1870 is the only general act I know of which creates the 
office of police constable. 

Subdivision 3 of section 1, title 2 of that act, authorizes truste< 
of villages to establish a police, and section 4 of title 5, as» amende 
by chapter 229, Laws of 1889, defines ijjie powers of such police, ar 
designates the members of such police force police constables. 

I think it is fair to assume, therefore, that when the Legislatr 
uses the term " police constable '\ in the act of 1885, supra, it had 
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mind the poUce constables of villages, and meant to confer the same 
power upon the persons designated police constables by the commis^ 
sioners as are conferred upon police constables of villages in crimi- 
nal cases. 

The powers of police constables of villages are regulated by chap- 
ter 229, Laws of 1889, and by sections 155 and 156, Code of Crimi- 
nal Procedure. 

The act of 18^9 provides that " The persons appointed police con- 
stables shall have the power and be subject to the same duties in 
criminal and civil cases, cognizable by such justices, as constables 
of towns * * * . They shall' have the power, and it shall be 
their duty to keep order in public places in the village ; to arrest 
persons concerned in riotous or noisy assemblies or who are break- 
ing the peace * * * or the by-laws, rules or ordinances of the 
village, and forthwith convey them before the proper authorities to 
be dealt with according to law * * * ." 

Said police constables shall have power to execute any warrant or 
process issued by the justices of the peace of the county or counties 
in which such village is situated * * * »» 

Giving the persons designated by the commissioners the same 
powers and allowing them to perform the same duties in criminal 
cases, as police • constables, they would have power to execute 
criminal warrants outside of the limits of the reservation, issued by 
justices of the peace of the counties. And if issued by one of the 
magistrates mentioned in section 155, supra, they could if in any 
part of the State. In short, they have the same jurisdiction in 
criminal cases outside of the reservation which constables and police 
constables have. 

Very respectfully, your obedient servant. 

CHARLES F. TABOB, 

Attorney-General. 

Office of the Attorney-General,) 
Albany, September 27, 1889. ) 

* L. Childs, Esq., Clerk to Auburn Prison, Auburn, N. Y. : 

)ear Sib. — Tour letter of the fourteenth instant has been 
eived, asking for my opinion as to the date of expiration of the 
•m of imprisonment of Clarence F. Tiera and John Williams, under 
) following facts and circumstances : 
'^irst, Clarence F. Tiera (prison No. 19,146), was sentenced March 

1880, on two indictments to imprisonment of five years, on each 
^-"tment; total imprisonment, ten years. 
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Received at Anbum prison, March 10^ 1880. Attempted to escape, 
November 12, 1882. Escaped February 16, 1883. Captured and 
returned February 9, 1884^ Time of absence, eleven months, and 
twenty-five days. Attempted to escape June 22, 1887. Tiera claims 
to be entitled to one-half of his commutation on second part of his 
sentence. 

Second, John Williams, alias Joseph Stein (prison No. 19,636), was 
sentenced under the name of Joseph Stein, to four years' imprison- 
ment. Received at Sing Sing prison April 25, 1883. Escaped from 
there June 12, 1883. After his escape, he committed another crime, 
and was sentenced under the name of John Williams, to another 
term of four years' imprisonment, " to commence at the termination 
of the first term of imprisonment, to which he was adjudged on 
April 24, 1883, under the name of Joseph Stein.'* (Commitment) 
received at Sing Sing January 22, 1884. (Absence, seven months 
and ten days). 

He claims to be entitled to a commutation for one eiffht year 
sentence (i. e.,*two years and eight months), less one-half lost for 
escape. 

I beg leave to submit the following as my opinion concerning the 
rules that should govern you in determining the date upon which 
the sentences or terms of imprisonment of the persons above-named 
should terminate : 

It will first be necessary to cite the statutes governing the question. 

The Penal Code provides as follows: Section 84. "A prisoner in 
custody under sentence of imprisonment for any crime, who escapes 
from custody, may be recaptured and imprisoned for a term equal to 
that portion of his original term of imprisonment which remained 
unexpired upon the day of his escape." 

Section 694. " Where a person is convicted of two or more offenses, 
before sentence has been pronounced upon him for either offenses, 
the imprisonment to which he is sentenced upon the second or sub- 
sequent conviction, must commence at the termination of the first or 
other prior term or terms of imprisonment to which he is sentenced." 

Section 695. " Where a person under sentence for a felony after 
wards commits any other felony, and is thereof convicted ai 
sentenced to another term of imprisonment, the latter term shall n 
begin until the expiration of all the terms of imprisonment to whi* 
he is already sentenced." 

Chapter 21 of the Laws of 1886 (E. S., 8th ed., p. 2850), so far 
material to the question, provides as follows: Section 1 authorii 
certain classes of convicts (to which class, the above named convi< 
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t>elong) to earn for themselves " a commutation or diminution of his 
or her sentence or sentences, as follows, namely: Two months for 
the first year, two months for the secJond year, four months each for . 
the third and fourth years, and five months for each subsequent 
year." 

§ 2. " Where any convict in any State prison or penitentiary in 
this State is held under more than ore conviction, the several terms 
of imprisonment imposed thereunder shall be construed as one con- 
tinuing term for the purpose of estimating the amount of commuta- 
tion which he or she may be entitled to under the provisions of 
this act." 

§ 3. " For the purpose of this act, the term of imprisonment of 
each convict shall begin on the date of his or her actual incarcera- 
tion in the State prison or penitentiary." 

Section 6 provides for the making of rules by the prison authori^ 
ties governing the allowance or disallowance of commutation for 
good conduct; and section 7 for the application of such rules. 

Section 8 provides for the withholding of commutation. 

Section 9 provides as follows : " In case any convict in any of the 
State prisons * * * having a sentence which equals or equal 
four years, escapes, or attempts to escape, he or she shall for the 
first escape, or attempt to escape, forfeit one-haJf the commutation 
fixed by this act. * * * but where a convict has more than one 
term, the provisions of this section shall only apply to the term 
during which the escape or attempt to escape was made." 

§ 11. "The provisions of section 9 shall apply to all convicts who 
are now or who may hereafter be confined in any prison or peniten- 
tiary of this State." 

My construction of this statute, and of the above sections of the 
Penal Code, in reference to the case of Clarence F. Tiera is as 
follows : 

The second attempt of the prisoner, Tiera, to escape, forfeited all 

the commutation for good behavior which he had already earned or 

could have earned during the first term ; so that the prisoner must 

serve the first five years without deduction. To this should be 

*.dded the time of his absence, eleven months and twenty-five days. 

Hia second term would then commence, and the third attefnpt to 

3cape did not occur until after the prisoner had begun to serve his 

econd term ; and under the provisions of section 9 he has forfeited 

nly one-half of the commutation which it was possible for him to 

ive earned for good behavior during that term ; that is, he could 

ive earned twenty-five months, of which he has forfeited one-half. 
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Oonceming the case of John Williams {alias Joseph Stein), I 
think you should proceed as follows : 

You should consider the first term as cominencing on the day of 
the prisoner's reception at Sing Sing, and ending four years, seven 
Inonths and ten days thereafter, less one-half of the commutation 
time, if any, which he would have been entitled to if he had not 
escaped. 

That upon the expiration of the first term, as above set forth, the 
second term would commence, and would end at the expiration of 
four years thereafter, less the commutation of time which properly 
belongs to the second term. 

In ascertaining the total amount of commutation in the case of 
Williams, you should reckon two months for the first and second 
years, four months each for the third and fourth years, making a 
total of twelve months, and deduct one-half, viz., six months, as a 
penalty for his escape during the first term ; and for each year of 
the second term he should be allowed a commutation of five months 
for e§irch year, viz., twenty months. 

I would add in conclusion, that sections 1, 2 and 9 must be read 
together, and force and effect given to all so far as it is possible to 
do so. And the only way to give force to all of these provisions is 
to confine the last provision of section 9 strictly to its wording, and 
interpret it to mean that the only time which is forfeited by an 
attempt to escape is the commutation which has been or can be 
earned during the term when the escape or attempt actually 
occurred. The forfeiture during the first term does not stop the 
increased ratio of commutation with each succeeding year. The 
terms must be taken as one term as far as possible, and the amount 
of commutation increases with each succeeding year until the limit 
of five months is reached ; so that> the prisoners did not stop this 
progressive increase by escaping or attempting to escape. The 
increase of commutation continued with the lapse of each year, not- 
withstanding the forfeiture was confined to the term during which 
the attempt to escape was made. Had the prisoners attempted to 
escape during the second term, the forfeiture would have applied to 
that term only. Having escaped or attempted to escape during the 
first term, the forfeiture relates only to the time which was or coul 
have been earned during that term, viz., two and four months h 
each year. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, ' 

Attorney-GeneraL 
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Office of the Attorney-General, 
Albany, September 30, 1889. 

E. B. Marks, Esq., Stony Point, N. F. ; 

My Dear Sir. — Your communication of the twenty-fourth instant^ 
asking me if,'in my opinion, a supervisor may receive the nomina- 
tion and election for superintendent of the poor, and if elected, 
before taking* the oath of office, may resign the office of supervisor, 
has been received, and in reply thereto 1 beg leave to state as follows': 
• Chapter 352 of the Laws of 1829 (p. 2122, E. S., 8th edO, as 
amended by chapter 80 of the Laws of 1853, provides as follows : 

" No supervisor of any town, or county treasurer, shall be elected 
or appointed to hold the office of superintendent of the poor ; nor 
shall any superintendent of the poor be appointed to the office of 
keeper of thQ poor-house in any county in this State." 

It will be seen that this statute not only forbids the office of 
superintendent of the poor and supervisor to be held by the same 
person at the same time, but forbids the election or appointment of 
a supervisor to the office of superintendent of the poor; and it was 
expressly held in the case of the People ex rel. Fumam v. Clute 
(50 N. T., 451), that under this statute a person who holds the office 
of supervisor could not be elected to the office of superintendent of 
the poor, and that all votes cast for such supervisor would be void. 

I am of the opinion, therefore, that a supervisor can not legally 
be elected to the office of superintendent of the poor. 

Very respectfully, your obedient servant. 

CHAELES F. TABOE, 

Attorney-General. 

» — — — ~~ 

Office of the Attorney-General J 
Albany, October 11, 1889. ' 3 

J. C. Place, Esq., St Johnsville, N. F. ; 

Dear Sir. — Your commtmication of the third instant, addressed 
to the Comptroller, asking how you may collect the tax on the 
operty of the telegraph known as the Eapid Transit telegraph 
3 running along the tow-path of the Erie canal has been referred 
bhis office, and in reply thereto I beg leave to state as follows : 
The telegraph line running through your town is, for the purposes 
taxation, real estate (§ 2, p. 1032, E. S., 8th ed.), and should be 
essed in the town or ward where situated, in the same maimer as 
real estate of individuals. (Id., § 6, p. 1094.) 

44 
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If the corporation owning the telegraph line do not pay the tai, 
the colledfor may levy the same by distress and sale of the goods 
of the person or corporation who ought to pay the same. (Id., § 2, 
p. 1117.) 

And if the tax remains unpaid, and the cpllector can not collect, he 

returns the facts to the county treasurer, and here his duties in 

reference thereto cease. 

• I do not think the fact that the line is built upon State lands 

alters the question, if so built by permission of the proper authorj- 

ties. Proceedings may be instituted by the county treasurer under 

the provisions of chapter 361 of the Laws of 1867, for the collection 

of the tax. 

Yours very truly. 

CHAKLES F. TABOE, 

A ttorney- OeneraL 



Office of the Attokney-Ge^jebal, | 

Albany, October 11, 1889. ) 
A. Anhalt, Esq., Overseer: 

. Deab Sir. — ^Your communication of the third instant has been 
received, asking me whether a pauper coming from one county to 
another must be supported by the county to which they come 
before gaining a legal settlement, or whether the county or town 
from which they came pay the expenses of keeping such paupers 
after legal notice being served upon the proper authorities. 

In reply thereto I beg leave to state as follows : Section 14, 
Eevised Statutes (8th ed., p. 2106), provides that "Every poor 
person who is blind, lame, old, sick, impotent or decrepit, or in any 
way disabled or enfeebled so as to be unable by his own work to 
maintain himself shall be maintained by the coimty or town in which 
he may be, according to the following provisions." 

A person gains a settlement in a town by a residence of one year. 
(§ 29, id., p. 2110.) 

Every poor person must be supported in the town or county 
where he may be, as follows : 

If he has gained a settlement in any town in such county, he sha 
be maintained by such town. If he hath not gained a settlement i 
the county * * * he shall be supported and relieved by tl 
superintendent of the poor at the expense of the county. If su 
person be in a county where the distinction between town a 
coimty poor is abolished, he shall in like manner be supported 



"RsPOlit OP THS ATTOBNXt-0ENEBAL> 94? 

the e^Epense of the county, and in. both of the cases aforesaid, pro- 
eeedingrs for his relief shall be had as hereinafter directed : 

If such panper be in a county where the respective towns axe liable 
to support their poor, and hath gained a settlement in some other 
town of the same county than that in which he may then be, he shall 
be supported at the expense of the town where he may be, and the 
overseei-s shall give notice in writing to the overseers of the town 
to which such pauper shall belong, requiring them to provide for 
the relief and support of such pauper. (Id., g 31, p. 2111.) 

From these provisions, a, person must be supported in and by the 
county where he may be, even though he may not have lived in the 
county a year. And there is no provision which authorizes the towns 
of different counties to compel each other to pay for the support of 
poor persons, nor is there any provision authorizing one ooimty to 
give nouce to another county or to a town in another county to 
support their own poor. The provision authorizing one town to give 
notice to another town to provide for and support a poor person, 
etc., applies only to towns in tke same county, and to those counties 
where each town supports its own poor. 

If, however, the pauper is brought or sent to your county by a 
person, with the intent on tke part of the person so bringing or send- 
ing him to make your county chargeable with his support, then you 
may make the county or town from which he was removed, and 
which is legally liable for his support, remove said pauper or reim- 
burse your county for his support. (Id., §§ 58, 5.9, 60, 61, pp. 2118, 
2119 i Coev. Smith, 24 Wend., 339; Foslerv.Cronkhite, 35 N.T.,139.) 

H the person you refer to has not resided for sixty days in any 
county of the State within one year from the time of application 
for relief, he would come under the provisions of chapter 661, Laws 
of 1873, and would be a State pauper^ 

Very respectfully, your obedient servant. , 

CHAS. F. TABOB, 
Attorney-General. 

* Office op the Attorney-General,) 
Albany, October 12, 1889. \ 

iViLLiAM M. MnxiHELL, Esq., Shandaken, N. Y. : 

Dear Sm. — Tour communication of the fourth inat., addressed to 
the Secretary of State, has been referred to this office. 
In reply thereto, I beg leave'to state that if your town auditors 
^re elected under the provisions of chapter 585 of the Laws of 
B6, as amended by chapter 488, Laws of 1888, they have all the 
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powei*d (JJonfel^ed by law upon boards of town auditors, and all the 
duties requited by law to be performed by such boards ate con^ 
ferred upon and are required of the town auditors elected or 
appointed under the provisions of said act. And such auditors are 
not confined to auditing the accounts of the supervisors. 

The amendment of 1888 was evidently made to remove any doubt 
that might exist as to the power of the town auditors to audit the 
accounts of supervisors, which by section 49 of article 5, part 1, 
title 4, chapter 11, Revised Statutes (8th ed., p. 907) had long been 
conferred upon the justices of the peace apd town clerk. The amend- 
ment clearly was not intended to take away the powers of audit already 
conferred upon the auditors by the act of 1886, as to other matters. 

Very respectfully^ your obedient servant. 

CHAELES F. TABOR, 

AttoTTiey-OeneraL 

Ofbice of the Attorney-Genebal, ) 
Albany, October 12, 1889. ) 

Habby M. Soott, Esq., Medina, N. Y.: , 

Deab Sib.—* Your communication of the seventh instant has been 
received asking me to whom, in my opinion, you should pay the 
surplus arising from the foreclosure of a mortgage executed to you 
as United States Loan Commissioner, no notice of any claim to said 
surplus having been served upon you. 

Section 39 of the statute (R. S., 8th ed., p. 581) provides that " the 
money for which the mortgaged premises are sold shall upon the 
sale thereof be paid to said commissioners, out of which they shall 
retain in their hands * * * ; and the remainder, if any, the com- 
missioners shall pay to the mortgagor, his or her heirs or assignees 
'•'**; and the Siaid commissioners shall not be obliged for the 
purposes of this section, to take notice of any assignee of the mort- 
gagor, unless such assignee serves a notice of his right, in writing, 
upon the said commissioners at or before the time of sale." 

This statute expressly directs the con^imissioners to pay the 
aurplus to the mortgagor, in case the notice referred to has not been 
served. 

I am of the opinion, therefore, that, having received no notice 
you should pay said surplus to the mortgagor. 

Very respectfully, your obedient servant. 

CHARLES F. TABOR, 

Attorney-General. 
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Office of the Attobney-Genebal, ) 
Albany, October 12, 1889. ) 

Hon. Chables B. Hall, Acting Superintendent Banking Department : 

Deab Sib. — Your communication of the second instant asking: nie 
what, if any, steps need be taken by the *' Interstate Loan and 
Inyestment Association of Chicag^o" preliminarily to its legally 
beginning business in this State, and inclosing a copy of the by-laws 
of said association has been duly received. 

The home of the above-named corporation is the State of Illinois, 
and the act under which it was incorporated was passed by the 
Legislature of that State in 1879, and provides briefly that " when- 
ever any number of persons, not less than five, may desire to 
become incorporated as a mutual building loan and homestead asso- 
ciation, for the purpose of building and improving homesteads, and 
loaning money to the members thereof only, they shall make a 
statement to that eflfect * * * which * * * shall be filed 
in the office of the Secretary of State * * * »» 

There are other formalities to be observed in the formation of the 
association not necessary to be mentioned ; neither is it necessary 
to cite in detail the manner of exercising the corporate powers. 

Corporations thus formed have the general powers of corpora- 
tions ; the more particular power being that of issuing shares of 
stock of $100 each, and receiving payment therefor in periodical 
installments in sums of two dollars or less. ' This money forms a 
fond which may be loaned to the members of the association upon 
real estate security, and members are authorized to withdraw the 
subscriptions paid in by them at any time under certain conditions 
together with accrued interests or profits. There are other pro- 
visions concerning fines for non-payment of subscriptions, etc. 

The general purpose of the association is to receive money from 

members in small installments, and to loan the money thus raised 

to the members thereof, or to repay the money paid by the members 

with the interests or profits it has earned. It is a co-operative or 

mutual benefit society. 

The act contains no provision by which the association is subject 

the supervision of any State department or officer, or by which 

LS required to make a report. Nor do I find any general statute 

the State of Illinois containing such provisions applicable to this 

"ociation. 

?here are statutory provisions for the incorporation of companies 
^ similar powers in this State, viz. : Chapter 122, Laws of 1851, 
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entitled **An act for the incorporation of building^ mutual loan and 
accumulating fund associations," and chapter 556 of the Laws of 
1887, entitled "An act 'providing for the formation of co-operative 
savings and loan associations." 

The general powers and main features of associations formed 
under these acts are similar to those formed under the act of Illinois ; 
and aU these acts have in view the same general purpose, though 
there is a difference in the details and minor provision of the differ- 
ent acts. 

Both of the New York acts require such corporations to report to 
the Banking Department : and the act of 1851 gives the Superin- 
tendent of the Banking Department power to examine the affairs of 
any company formed under its provisions whenever the stockholders 
deem it advisable or necessary, and five of them sign ^ request in 
writing for him to do so. The act of 1887 gives the superintendent 
power to examine the affairs of the companies formed under its pro- 
visions, upon the application of three or more members of the 
association. 

Thus it will be seen that it is the general policy of this State that 
such corporations should be compelled to report to the Superintend- 
ent of the Banking Department, and be more or less under its super- 
vision. These acts only relate to corporations formed under their 
provisions, and do not, in terms, extend to any other corpora- 
tions. 

Chapter 409, Laws of 1882, is a general act and makes provision 
for all corporations of a certain kind. Section 219 provides as 
follows : 

"Every trust, loan, mortgage, security, guaranty or indemnity 
company or association, and every corporation or association having 
the power and receiving money on deposit, existing or incorporated 
under any law of this State, or any corporation or association not 
incorporated under the laws of this State, which receives deposits 
of money, or assumes obligations in this State other than banks, 
institutions for saving, and insurance companies, shall semi-annually 
make *a full report in writing of the affairs and conditions of suc^ 
corporation at the close of business on the last business days of Jun 
and December in each year, to the Superintendent of the Bankin 
Department * * * and the said superintendent may, if he be c 
opinion that it is desirable, require that a like report, either whoU 
or in part, as to the particulars aforesaid be made to him at ar 
time by any such corporation aforesaid within such period, as > 
may designate." 
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Section 220 authorizes 'the said superintendent to publish any 
report made to him in pursuance to the provisions of section 219, if 
he deems it advisable. 

Section 221 makes it the duty of the superintendent, either per- 
sonally or by some person designated by him, to visit annually and 
examine every corporation required to report by section 219. 

Section 222 prescribes the scope and extent of the examination to 
be made. 

Section 223 directs that if it appears from any report made by 
any such corporation, or by an examination, that there has been 
any violation of its charter, or that it is conducting business in an 
unsafe or unauthorized manner, he shall direct the discontinuance 
of such illegal or unsafe practices ; -and that upon refusal of such 
corporation to comply with the order, to report to iiie Attorney- 
General, who shall thereupon be authorized to institute proper pro- 
ceedings against such corporation. 

Section 224 provides that " every corporation, whether chartered 
by this State, or any other State or country, engaged in receiving 
deposits of money in trust in this State, and required to make a 
report as to its affairs by section 219 of this act, in case it shall not 
already have done so, shall within six months from the passage of 
this act, and from time to time thereafter, if need be, transfer and 
assign to the said superintendent, registered public stocks of the 
United States, * * * to the amount in value of ten per 
cent on the paid up capital stock of said corporation, now, or 
at any time hereafter, but not less in any case than fifty thousand 
dollars * * * » 

There are many other sections upon this same subject, but it is 
not necessary to refer to them. 

The questions which arise under these provisions of the different 
statutes above referred to are : 

Has the Illinois company power to do business in the State at all? 

If so, is it governed by the provisions of chapter 122 of the Laws of 

1851 and chapter 566 of the Laws of 1887, supra ? And if not, is it 

o^nvemed by chapter 409 of the Laws of 1882, or is it governed by 

or any particular one of said acts ? And if by any particular one, 

lich one of said acts in reference to reports to and examination by 

e Superintendent of the Banking Department, etc. ? 

While it is true that a corporation can have no legal existence out 
the boundaries of the sovereignty by which it was created ; that 

3xists only in contemplation of law, and by force of the law ; and 
3n that law ceases to operate, and is no longer obligatory, the 
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corporation cail have no existence ; that it must dwell in the place 
of its creation ; yet it does not by any means follow that its exist- 
ence in the place of its creation will "iiot be recognized in other 
places, and by other sovereignties. 

And the rule of comity is well settled, that a corporation duly 
incorporated under the laws of one State may exercise all the powers 
legally granted to it by its charter in another State, provided the 
exercise of such powers is not against the law or general policy of 
such other State, or prejudicial to its interests. (Mumford v. 
American Life Insurance and Trust Company, 4 N. Y., 463 ; Merrick 
V. Van Santvoord, 34 id., 208.) 

• While as above stated the fact that building and loan companies 
formed under the laws of this State are required to make periodical 
reports concerning their financial conditions, and submit to exam- 
inations by the Banking Department, may afford some evidence that 
it is the general policy of this State that no such corporations 
should do business here except under the same conditions and 
restrictions ; still the provisions contained in the acts of 1851 and 
1887, supra, requiring reports and examinations, are not of them- 
selves sufficiently strong to enable the courts to say positively that 
it is the general policy of the State that no similar corporation, 
organized out^de of the State shall transact business in this State, 
because they are not subject to such provisions. Acts, generally 
legal, "will not in particular cases be held illegal as against the gen- 
eral policy of the State unless such policy is well and clearly 
defined. (Bank of Augusta v. Earl, 13 Peters, 594, 595 ; HoUis v. 
The Drew Theological Seminary, 95 N. Y., 166.) And notwith- 
standing the provisions in said acts of 1851 and 1887 do not apply 
to corporations formed in other States, and therefore the " Inter- 
state Loan and Investment Association of Chicago " is not subject 
to them, still that fact is not, in my opinion, suffidlent to prohibit 
them from transacting their business in this State. 

The special provisions contained in the acts of 1851 and 1887, that 
corporations formed thereunder shall report and be subject to 
examination, do not in terms, nor by implication, apply to foreign 
corporations, and I do not think that there is any general rule o:* 
comity or of common law which would make the association herein 
before referred to subject to said provisions. (Blackstone Manufac- 
*turing Company v. Inhabitants of Blackstone, 13 Gray, 488, citec 
with approval in Merrick v. Van Santfoid, supra.) 

This rule of comity is not carried to the extent, however, that th 
Legislature of a particular State wiU not regulate the manner 
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which, or the conditions upon which a foreign corporation may do 
business within its boundaries. . 

The act of 1882 affords evidence of that fact, and provides that 
" any corporation or association not incorporated under the laws of 
this State, which receives deposits of money, or assiunes obligations 
in this State (other than banks, insfttutions for savings and insurance 
companies) shall semi-annually make a report," etc. There is no 
doubt in my mind but that the " Interstate Loan and Inv^tment 
Association of Chicago," if it should transact business here, would 
" assume obligations in this State." When the company accepts 
money from residents of this State upon the condition that it shall 
be returned to them upon demand with such interest or profits as 
it may have earned, said company thereby assumes obligations in 
this State. It is not required that the company should receive 
deposits and also assume obligations ; if it exercises either of those 
functions, it comes within the statute. (People v. Mutual Trust 
Company, 96 N. T., 10.) 

Unless, therefore, it 'comes within the exception and is an "insti- 
tution for savings," it is, I think, clearly within the provisions of 
section 219. 

The only safe interpretation to give to the words " institution for 
savings," as it is used in this connection, is to confine it to saviugs 
banks. Strictly speaking, savings banks are the only institutions 
for savings that are known in our system of legislation. Of course 
there may be corporations that are substantially used by investors 
as institutions for savings. A person who buys a mortgage from a 
mortgage company uses such company as an iustitution for savings, 
and so with any permanent investment in a corporation, the person 
making such investment in a certain sense treats such corporation 
as an institution for savings. I do not think, however, that this 
corporation sjiould be considered an " institution for savings " within 
the meaning of that term as used in said section 219. 

There maybe a question as to whether said corporation is subject 
to section 224, notwithstanding it is subject to section 219. It will 
be observed that said section is so drawn that it is quite possible 
I t it did not mean to include all the corporations included in 

tion 219. 

!t does include "Every corporation whether chartered by this 

i Ate or any other state or country, engaged in receiving deposits of 

►ney in trust in this State, and required to make a report as to its 

I irs, by section 219." I do not think that this corporation can be 

^ to re(5eive " deposits of money in trust." A person subscribing 
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to the stock of the company, does so as an investment, and such 
subscription is in the nature of ^ speculation. A deposit is the 
placing fnoney in the hands of another to be returned absolutely on 
demand, either with or without inteVest, irrespective of whether the 
use of such money by the depository has been beneficial or injurious. 
(Curtis V. Leavitt, 15 N. Y., 166;* Payne v. Gardiner, 29 id., 146.) 
But purchasing shares in a building company is more in the nature 
of a business venture, the purchaser taking the risk of getting large, 
small or no profits at all. 

Is this section, however, confined to corporations receiving 
" deposits of money in trust," or does it include all the corporations 
required to report by section 219 ? 

It is capable of being so construed as to confine the words " are 

required to make a report as to its affairs by section 219 of this act." 

, To the words which immediately precede them, and therefore as 

simply an additional identification of companies engaged in 

receiving deposits of money in trust." This would be a narrow 
construction, and would leave many of the companies mentioned in 
section 219 free to do business without complying with section 224. 

The deposit under section 224 is not only for the benefit of 
" depositors," but also for the benefit of the " creditors " of the corpo- 
ration, making it. This is an indication that the section was not 
intended to apply solely to the corporation receiving money on 
deposit. It is difficult to see why a guaranty or mortgage company 
organized under the laws of another State with no capital here 
should not, so far as public policy is concerned, be required to make a 
transfer of securities as provided in said section 224. This section 
is to secure creditors of certain corporations, and it would be 
practically all the security creditors would have in this State. And, 
inasmuch as my immediate predecessor, Attorney -General O'Brien 
expressly held in an opinion addressed to Hon. Willis S. Paine, 
Superintendent of the Banking Department, that all the corpora- 
tions mentioned in section 219 were included in, and were legally 
bound to comply with the provisions of section 224, and the policy 
of the Banking Department has, no doubt, been influenced by that 
opinion. I do not feel called upon to dissent therefrom, and I 
concur therefore in that opinion. 

I would state, therefore, that my conclusions upon the questions 
submitted are as follows : 

"The Interstate Loan and Investment Association of Chicago" 
may legally transact its business in this State upon complying with 
sections 219 and 224 of chapter 402 of the Laws of 1882; ftnd tjis 
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said corporation is not subject to the provisions of chapter 122 of 
the Laws of 1851, as amended by chapter '664 of the Laws of 1875, 
nor to chapter 556 of the Laws of 1887. 

Very respectfully yours. 

CHAS. R TABOK, 

Attorney-GeneraL 



Office of the Attorney-General 
Albany, October 15, 1889. 



( 



Hon. Z. S. Westbrook, Deputy Comptroller : 

Dear Sir. — Toui* communication of the eleventh instant has been 
received, asking my opinion upon the following: "If the assessors 
made affidavit to the assessment-rolls " on the third Tuesday of 
August, " should we assume in cases where application is made for 
the cancellation of State tax sales on such ground, in absence of 
evidence as to the time on said day when such oath was taken that 
the assessment-rolls were completed prior to making such affidavit, 
and that the assessor's oath was legal ; or should an assessor's 
affidavit made on said third Tuesday of August be considered 
illegal without proof as to whether or not the rolls were actually 
completed prior to making such affidavit." 

Li reply thereto I beg leave to state as follows : 

Assessors are required to complete the assessment-roll on or 
before the first Tuesday in August in each year. (§ 19, p. 1098, 
E. S., 8th ed.) They shall then give notice that a copy thereof is 
left with one of their number, where the same ♦may be seen and 
examined until the third Tuesday of August ; that on that day the 
assessors will meet at a time and place also to be specified in such 
notice to review their assessments. Upon that day the assessors 
meet and hear and examine all complaints ; and they are empowered 
to adjourn from time to time as may be necessary. (Id., § 20.) After 
having reviewed the roll, they attach their affidavit, and deliver it 
to the supervisor on or before the first Tuesday of September. 
{§ 8, chap. 176, Laws 1861 ; § 21, id., p. 1099.) 

In the case of Westfall v. Preston (49 N. T., 349), the court held 
lat " in the nature of thiugs and in the sequence prescribed by the 
Ijatute, the roll can not be verified until the time for review and the 
earing of objections is passed and the objections, if any are made, 
'e disposed of. The roll is not and can not be completed until 

en, and the duty of the assessors in preparing the roll and making 

) assessment cfi^n not ^e fully performed and ended until after the 
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third Tuesday of August, the day assigned by statute for the meet- 
ing of the assessors to review their assessments. * * * Tor the 
purpose of deposit for inspection, the roll is to be completed on or 
before the first of August; but for the purpose of verification and 
delivery to the supervisor it can not be completed until after the 
time fixed for its final review and correction." In that case the 
affidavit was made on the twenty-ninth day of July. 

I think the substance of this decision is simply that the verifica- 
tion must be made after all the applications (if any) of persons con- 
ceiving themselves aggrieved have been heard and decided; and 
that this is all the court meant to decide. It will be observed that 
the statute requires the notice to state the " time and place " when 
and where on the said third Tuesday the assessors will meet, etc. 
The assessors fix the hour, and when they have met at the hour 
designated, and have waited a reasonable time, and no one makes 
application for the correction of any grievance, the presumption would 
naturally be, I think, that there were no persons who deemed them- 
selves aggrieved and the requirements of the statute would be 
satisfied if the verification were made after that' time. Such a 
verification of the roll would certainly come within the first part 
of the language in the above decision ; it would not have been made 
" until after the tim^ for review and the hearing of objections is 
passed, and the objections, if any are made, are disposed of;" 
and upon an authorization of the subsequent portion of the lan- 
guage used in this case, in which the judge said, " but for the pur- 
poses of verification and delivery to the supervisor, it can not be 
completed until after the time fixed for its final review and correc- 
tion," it may seem that the word " ^ime " and not day is used, and that 
there is nothing in that sentence inconsistent with the theory that 
the roll in the case under consideration may have been verified aJter 
the ** time " fixed for the hearing. 

The presumption is that public officers perform their duties, and 
in this case I think the presumption is, that the roll was not verified 
lintil after the titae fixed for the hearing of grievances, and until 
after all applications had been heard and determined. 

In the case of Coleman v. Shattuck (62 N. T., 349), the court helJ 
that the presumption in favor of the proper performance of officii 
duties was so strong that, even though the overseer of highwayj 
testified that he had no recollection of posting the notice to noi 
residents, which is required by thejstatute to be posted on the outr 
door of the building where the Jlast preceding town meeting wi 
held, that nevertheless the presunaption was that the officer p< 
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formed his duty, and that the notice was posted, and that the court 
should not hold under the circumstances that the officer neglected 
his duty, notwithstanding evidence was produced tending to show 
that search had been made for such notice without finding it. 

I am of the opinion, therefore, that unless some affirmative evi- 
dence is provided to show that the verification was made before the 
time fixed for hearing " grievances had passed, or before all applica- 
tions had been heard and determined, that the verification should 
be held legal and sufficient. 

Very respectfully, your obedient servant. 

CHAS. R TABOE, 

A ttorney- General. 



Office of the Attorney-General^ 
Albany, October 18, 1889. 



I 



Hon. M. F. Collins, " Troy Observer" Troy, K Y. : 

Dear Sir. — Your communication of the sixteenth instant, asking 
me if, in my opinion, employes on the steamboat City of Troy, and 
other vessels plying on the river and canals have the right to vote 
in the election district where their boat may be on election day, has 
been received. 
In reply thereto, I beg leave^to state as follows : 
Section 1 of article 2 of the State Constitution provides: "Every 
male citizen of the age of twenty-one years who shall have been a 
citizen for ten days and an inhabitant of this State one year next 
preceding an election, and the last four months a resident of the 
election district in which he may offer his vote, shall be entitled to 
vote at such election in the election district of which he shall at 
the time be a resident and not elsewhere. * * * " 

Section 3 of the same article provides that " for the purpose of 

voting, no person shall be deemed to have gained or lost a residence 

by reason of his presence or absence * * • * while engaged 

in the navigation of the waters of this State or of the United 

States, or of the high seas. * * * " 

In the case of Silvey v. Lindsay (107 N. Y., 55), the Court of 

ppeals held in construing this section that for the purpose of 

itermining the residence of a person, that a person who was 

}resent at a place under the conditions therein named could not 

fain a residence by such presence, and hence could not lose his 

>rmer one. 

Under the rules laid down in this case, a person shipping upon a 
it engaged in navigating the waters of this State could not lose 
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the resideDce he had at the time he so shipped during the period 
he was eng^aged , in such navi^tion, and hence could not gam. 
another one. 

I am of the opinion, therefore, that persons engaged on boats 
navigating the waters mentioned in said section of the Constitution 
can not vote in any district where said boat may be on election day, 
but that they can only vote in the election district in which their 
residence was at the time they engaged in such navigation. 

Very respectfully, your obedient servant. 

OHAS. F. TABOK, 

Attorney-Oeneral. 

Office of the Attorney-Genebai^} 
Albany, October 28, 1889. > 

Frank H. Streeter, Esq., Glens Falls, N. Y. : 

Dear Sir. — Your communication of the seventeenth instant has 
been duly received, asking me if, in my opinion, a person who was 
until October 4, 1889, a member of the local pension board is eligi- 
ble to the oflSice of member of the Legislature of the State of New 
York. In reply thereto, I beg leave to state as follows : 

From the context of your letter, I assume by " member of the 
local pension board," you refer to a surgeon appointed to make 
physical examinations of pensioners and persons applying for 
pensions. 

Article 11 of the State Constitution prescribes the qualifications 
of members of the Legislature, and section 8 provides that "No 
person shall be eUgible to the Legislature who, at the time of his 
election, is, or within one hundred days previous thereto had been, 
a member of Congress, a civil or military officer under the United 
States, or an officer under any city government; and if any person 
shall, after his election as a member of the Legislature, be elected 
to Congress, or appointed to any office, civil or military under the 
government of the United States, or any city government, his 
acceptance thereof shall vacate his .seat." 

This section is too plain to admit of interpretation, and expressly 
•declares that a person who within 100 days previous to his election 
has been an officer under the United States government is inehgible- 
to the Legislature. 

The only question to determine therefore is whether, being a sur 
geon to examine pensioners and applicants for pensions, or members 
of the local pension board makes a person an officer within tl 
meaning of said section. 
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The position was created by section 4777 of the United States 
Eevised Statutes, which provides as follows : 

" The Commissioner of Pensions is empowered to appoint, at his 
discretion, civil surgeons to make the periodical examinations ctf 
pensioners which are or may be required by law, and to examine 
applicants for pensions, where he deems an examination by a sur- 
geon appointed by him necessary * * * ." 

The same interpretation must be given to this statute in this 
State as has been giVen to it by the courts of the United States. 
(Jessup V. Camige, 80 N. T., 441 ; Town of South Ottawa v. Perkins, 
94 U. S., 260, 267.) 

The status of a person appointed under this section, in reference 
to whether they tare officers under the United States government 
was considered by the Supreme Court of the United States in the 
case of the " United States v. Oermain (99 U. S., 608), and the court 
was unanimous in holding that a person appointed under said 
section is not an officer under the United States," and assigns strong 
and cogent reasons for so holding. 

Viewed as a question of law, therefore, and constitutional and 
statutory construction, there can be no doubt but that the person 
you speak of is eligible. 

And notwithstanding each house is the exclusive judge of the 
election and qualifications of its own members (art, 11, § 10, State 
Constitution), and would have power to declare the person you refer 
lo ineligible, and . refuse him his seat if the question were to be 
determined upon the question of power solely, still every presump- 
tion would be against the Legislature pursuing this course where- 
there is no legal, constitutional doubt concerning the question of 
eligibility, which is the case in this instance. 

I think, therefore, the person referred to need have no hesitation 
or fear in accepting the nomination upon the ground of ineligibility. 
Very respectfully, your obedient servant. 

CHA8. F. TABOK, 
Attorney-General. 

Office of the Attorney-General,} 
Albahy, October 25, 1889. > 
.. B. Knowles, Sand Lake, Rensselaer County, N. Y. : 
DeabSib. — Tour communication of the eighteenth instant has 
m received asking me for information upon the following question : 
Lman ownstwofarmswhich are situatedin different road districts 
'he same town; he lives on and occupies one of them. Should 
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they be assessed in the road districts in which they are respectively 
situated ? 

In reply thereto, I be^ leave to say : Each inhabitant of the town 
in respect to land located within the town should be assessed for 
highway labor in the particular road district in which he has his 
residence. The statute, however, permits a person, with the consent 
of the commissioners of highways, to apply " the work assessed in 
respect to land " located in another district, in the district where 
the same is located. (See §§ 19 to 31 and §'32 E. S., 8th ed., pp. 
1367 and 1366 ; Einehart v. Young, 2 Lansing's Eeports, 355.) 

Very respectfully yours. 

OHAELES F. TABOE, 

A ttorney-GeneraL 

Office of the Attorney-Genebal, ) 
Albany, October 25. 1889. ' 

Hon. JosiAH PoBTEB, Adjutant-General: 

Deab Sib. — I am in receipt of your communication referring to 
this department two notices addressed to General J. M. Varien by 
the city clerk of the city of Binghamton, reciting the resolution of 
the board of street commissioners of that city, directing a new stone 
sidewalk to be built and the necessary grading to be done therefor 
in front of the premises of the New York State Armory, located in 
that city, and requesting my opinion as to whether, or not, the 
State is liable for expenditures 'made of that character in the city 
of Binghamton. 

In reply thereto, I beg leave to state that, by the provisons of the 
statutes of this State, all lands belonging to the State or the United 
States are exempt from taxation. Yet such exemption has been 
held by the Court of Appeals of this State to apply only to taxation 
for general, county and town taxes, and has no reference whatever 
to assessments for improvements made under special laws or of a 
.local character. That property owned by the State is Kable for 
taxation for local purposes or improvements was determined in the 
case of Hassan v. City of Eochester (67 N. Y., 628), and also in th 
case of Eoosevelt Hospital v. Mayor of New York (89 N. Y., 113). 

I am, therefore, of the opinion that the armory property in tl 
city of Binghamton owned by the State is liable to taxation for lo< 
improvements, and that under the law the city of Binghamton, 
the absence of action on the part of the State in the construct^ 
of the sidewalk required by the notices sent you, would have 
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ri^ht to construct the walk and levy a tax for the same against the 

State, and enforce payment of the same. (See chap. 436, Laws of 

1886.) 

Very truly yours. 

CHAS. F. TABOE, 

• Attorney-OeneraL 



Office op the Attorney-General, ) 
Albany, October 29, 1889. ) 

S. A. Barley, Esq., Wellsville, N. F. : • 

Dear Sir. — Tour communication of the twenty-fifth instant has 
been received asking for my opinion upon the following questions : 

First, Under chapter 194, Laws 1849, as amended by chapter 319 
of the Laws of 1872, is it necessary, in order to establish the bounds 
of a town, that notice thereof shall be published after having been 
made? 

Second. Can the town auditors audit bills incurred for employing 
attorneys by overseers of the poor, in prosecuting for violations of 
the excise laws 1 and in reply thereto, I beg leave to state : 

First qitestion. Chapter 194 of the Laws of 1849, evidently intended 
to give the power to boards of supervisors to divide or alter, in its 
bounds, any town, or erect a new town only upon application of at 
least twelve freeholders of each of the towns to be affected, and 
upon being furnished with a map and survey of all the towns to be 
affected, and if the application was granted by the board, then that 
a copy of the map, with a certified statement of the action of the 
board, was required to be filed in the office of the Secretary of State, 
and the Secretary was to cause the same to be printed, etc. 

The Legislature, by chapter 18, Laws 1871, undertook to amend 
the act of 1849, so that where a town was proposed to be divided 
into two or more towns, then in addition to what was before required, 
there should be obtained " the assent thereto of at least a majority 
of the taxpayers, whose names appear on the assessment-roll of the 
town to be affected thereby for the year then next ensuing." 

■"n 1872, by chapter 319 of the laws of that year, the Legislature 

.dently intended to strike out the above requisition, but must 

i^e inadvertently left in the words of the act of 1871, " nor where 

is proposed to divide a town into two or more towns." These 
rds can now have no application, for the distinction that was 

ended to be made by the act of 1871 now has no place in the 

"-te. 

46 
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I am df the opinion therefore that no town should be erected or 
any town divided or altered in its bounds without the application 
of at least twelve freeholders, the furnishing^ of the 'map, the cer- 
tificate of the board, and the filing with the Secretary of State, etc. 

Second question. Section 67, title 1 of chapter 20, part 1 Eevised 
Statutes, 8th ed., p. 2119, provides that: "In auditing the accounts 
of the overseers of the poor by the board of town auditors, allow- 
ance shall be made to them for all costs to which they may have 
been subjected or which shall have been recover0d against them in 
any suit brought by them pursuant to law; and they shall also be 
allowed the same daily pay for attending to any such suit as is 
allowed them by the performance of their ofiicial duties." 

It was decided in the case of The Board of Commissioners of 
Excise of Delaware County v. Sackrider (35 N. T., 154), that the 
excise board have power to employ an attorney to conduct prosecu- 
tions commenced by them ; and in the case Neary v. Bobinson (98 
N. T.), it was held that the superintendent of the poor might employ 
counsel and were responsible for his compensation. 

In view of the statute and these cases, I am of the opinion that 
all proper expenses of the overseer of the poor incurred in the per- 
formance of his duty, including charges of attorneys properly 
employed by him in the prosecution of suits which the law directs 
him to bring, should be audited by the town auditors. 

Very respectfully, your obedient servant. 

CHABLES F. TABOB, 

Attorney-General, 

Office of the Attorney-General,) 
Albany, November 9, 1889. ) 

Hon. Chas. B. Hall, Deputy Superintendent Banking Department : 

Dear Sir. — In answer to your inquiry by telephone as to whether 
savings banks may invest in warrants issued under chapter 323, 
Laws of 1889, 1 would state as follows : 

The acit of 1889 referred to provides for making certain improve- 
ments upon some of the streets in the city of Buffalo. 

The expense of such improvement to be defrayed by local assesf 
ment upon the property benefited. 

Section 6 especially provides that the expense of the improve 
ments shall " not be a charge or debt against the city of Buffal 
but shall be paid for solely by local assessments and warrants drav 
by direction of the common council against such assessment-ro' 
payable from the moneys collected thereunder. 



EePORT of the ATTORNET-GBNfiBAli. 36S 

These certificates or warrants are not, in my opinion, " stocks or 
bonds " or " interest-bearing obligations of any city or county of 
this State," within the meaning of section 260 of the savings bank 
act. 

The act authorizing the issue of these certificates expressly 
declares they shall not be a charge or debt against the city of Buf- 
falo. The only security there is for the payment of these warrants 
is the property benefited by the improvement ; and if the property 
so benefited is of less value than the amount of the assessment, I 
do not see how full payment could be enforced. 

I am of the opinion, therefore, that the certificates or warrants 
issued pursuant to chapter 323 of the Laws of 1889 are not legal 
investments for savings banks. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

Attorney-GeneraL 



Office of the Attorney-General, 
Albany, November 11, 1889. 



} 



To the Superint'endent of the Insurance Department : 

Sm. — Heretofore you presented to me for my examination under 
the statute in such case, made and provided the organization papers 
of the General Fire Insurance Company (Mutual) of New York. On 
October fifteenth, I returned such papers to you, without my 
approval, upon the ground that the proposed charter was defective, 
in that it did not contain any provision as to the amount of capital 
stock to be employed by such company in the transaction of its 
business. 

Thereafter, at the request of the counsel for the company, I heard 
arguments upon the question, whether in the charter of a mutual 
company, a statement as to the amount of capital to be employed 
was necessary. 

Such re-examination of the question has not led me away from 
mv original conclusion. I therefore, am still of the opinion that it 
accessary for the charter of a mutual company to state the amount 
3apital which is to be employed in the transaction of its business, 
lin the meaning of the statute under which this company was 
Drporated, namely, chapter 466, Laws of 1853. 
Vo kinds of companies are contemplated by that statute, joint- 
Sk companies and mutual companies. The financial basis for 
'iness of the joint-stock company is its capital stock. The finan- 
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cial basis for business of the mutual company, is made up of 
a^eements for insurance and premiums paid in, either whoUy in 
cash, or partly in cash, and partly in notes of solvent persons. 

Section 6 of the statute referred to is clear upon this point. 

It provides that joint-stock companies shall not do business in the 
counties of New York or Kings with a smaller capital than $200,000, 
nor in any other county in the State with a smaller capital than 
$50,000 ; and that mutual insurance companies shall not do business 
in the counties of New York or Kings until agreements have been 
entered into for insurance with at least 400 applicants, the premiums 
on which shall amount to at least $200,000. Nor shall any such 
mutual insurance company do business in any other county of the 
State until agreements have been entered into for insurance with 
at least 200. applicants, the premiums on which shall amount to not 
less than $100,000. 

Twenty per cent at least of the premiums in the mutual insurance 
companies must be paid in in cash» The balance may be repre- 
sented by notes of solvent parties, founded on actual and bona fide 
applications for insuranciB. 

The section further provides that each of said notes shall be pay- 
able, in part or in whole, at any time when the directors shall deem 
the same requisite for the payment of losses by fire or inland navi- 
gation, and such incidental expenses as may be necessary for 
transacting the business of such company. " And no note shall be 
accepted as part of such capital stock unless the same shall be 
accompanied by a certificate of a justice of the peace or supervisor 
of the town or city where the person making such note shall reside, 
that the person making the note is, in his opinion, pecuniarily good 
and responsible." 

" No fire insurance company organized under this act, or trans- 
acting business within this State, shall expose itself to any loss on 
any one fire or inland navigation risk or hazard to an amount 
exceeding ten per cent of its paid up capital." 

By section 10, the Superintendent of the Insurance Department 
is required to make an examination of the financial status of the 
proposed company, either by himself or three disinterested perso 
who, in the case of a mutual company, shall certify " that it h 
received and is in actual possession of the capital, premiums, 
bona fide engagements of insurance, or other securities, as the ci 
may be, to the full extent and of the value required by the si3 
section of this act ; and the name and residence of the maker 
each premium note forming part of the capital; and the amor^ 
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Buch note shall be returned to the Comptroller ; and the corporators 
or officers of such company shall be required to certify under oath 
that the capital exhibited to those persons is the hoifia fide property 
of the company. Such certificates shall be filed in the office of the 
Comptroller, who shall thereupon deliver to such company a certified 
copy of the charter, and of such certificates, which on being filed in 
the office of the clerk of* the county in which such company is 
located, shall be their authority to commence business and issue 
I)olicies." 

It is hardly necessary to say here that subsequent legfislation has 
substituted the Superintendent of the Insurance Department for the 
Comptroller, in the performance of the duties above specified. 

Section 13 provides : "All notes deposited with any mutual insur- 
ance company at the time of its organization, as provided in section 
6, shall remain as security, for all losses and claims until the accumu- 
lation of profits invested as required by the eighth section of this 
act, shall equal the amount of * cash capital required to be possessed 
by stock companies organized under this act.*' 

Section 14 provides : " It shall be lawful for any mutual insurance 
company established in conformity with the provisions of this act, 
to unite a cash capital, to any extent, as additional security to its 
members, over and above their cash premiums and premium notes ; 
provided that such cash capital shall not be less than thirty thousand 
dollars, and which additional cash capital shall be alone invested as 
provided in the eighth section of this act, and the company may 
allow an interest on such cash capital and a participation in its 
profits, and prescribe the liability of the owner or owners thereof to 
share in the losses of the company ; and such cash capital shall be 
liable as the capital stock of the company in the payment of its 
debts." 

Section 13 provides : " Every mutual insurance company hereto- 
fore incorporated under the laws of this State, and doing business 
with a capital in premium notes of at least fifty thousand dollars, 
may. at any time within two years previous to the termination of 
its charter, without increasing its capital, after giving notice, etc., 
3nd the time of its original charter." 

he intent and import of the statute are perfectly clear to me that 

utual company is required to have a capital, and that the agree- 

^s for insurance and the premiums thereon paid in, either in 

_ or notes of solvent persons, founded on actual hona fide appli- 

ions for insurance, make up, within the meaning of the statute, 

capital of such company. 
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I, therefore, return to you the proposed organizing documents of 
the company without my approval. 

I have the honor to be, very respectfully, your obedient servant. 

OHAELES F. TABOE, 

Attornet/-GeneraL 

« 
Office of the Attorney-General^ > 

Albany, November 11, 1889. ) 

Hon. Chas. F. Durston, Agent and Warden, Auburn Prison, 
Auburn, N. Y. : 

Dear Sir. — Tour communication, without date, has been duly 
received, asking for my opinion upon the following question, viz. : 

A escaped from Auburn prison prior to 1886 while serving a five 
year sentence imposed prior to 1886. Does he thereby forfeit, upon 
his being again arrested, the whole of his possible commutation 
under the law of 1874, or does he forf^t only one-half under the law 
of 1886 and which act was passed after his escape? 

In reply, I beg leave to say, chapter 460 of the Laws of 1847, was 
"An act for the better regulation of the county and State prisons of 
the State, and consolidating and amending the* existing laws in 
relation thereto." 

This act afterwards became chapter 3 of part 4 of the Bevised 
Statutes. (See 8th ed., p. 2788.) 

The act of 1874 referred to by you is chapter 461 of the laws of 
that year, and was an act entitled "An act to amend the several acts 
in relation to State prisons.'* Section 10 of this act amended sec- 
tion 7 of chapter 399 of the Laws of I860; and this act of 1860 was 
an amendment of the law of 1847, aforesaid. (See R S., id., 2818.) 

Section 12 of the act of 1874, however; was not an amendment of 
any act except by implication and it provided for a system of com- 
mutation to convicts in State prisons who were in all respects 
obedient to the rules and regulations of the prisons, etc. 

It will be seen, therefore, upon an examination of the act as a 
whole that it created first a forfeiture by section 10 for an escape ; 
and by section 12 created a commutation for good behavior. Ar ^ 
also a further provision that this commutation should be forfeits 
if the convict committed any of the offenses mentioned in sectior 
of chapter 415 of the Laws of 1863, etc. This statute was amend 
afterwards by chapter 372 of the Laws of 1879. 

So far the statutes in relation to commutation and forfeitures hi 
to do with the prisons of the State, but by chapter 25 of the La' 
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of 1875 an act was passed providing a commutation for the convicts 
confined in the several penitentiaries of the State, and also a for- 
feiture for assaults and violations of rules, etc. The Legislature, 
however, in 1886, by chapter 21 of the laws of that year, passed a 
general act which included the prisons and penitentiaries ; and by 
section 1 of the act provided a new system of commutation which 
might be earned by the convict ; and by section 9 of the act made 
provision for a forfeiture in case of an escape or an attempt to 
escape ; and by section 11 of the act it was expressly provided " the 
provisions of section 9 shall apply to all convicts who are now or who 
may hereafter be confined to any prison or penitentiary of this State/* 

By section 21 of the act all acts and parts of acts inconsistent with 
the provisions of this act are hereby repealed. 

It would seem that the act of 1886 so far as it related to commuta- 
tion and forfeiture, both as to convicts in State prisons and peni 
tentiaries, and covering all the provisions of former statutes upon 
that subject must have been an implied repeal of both the laws of 
1874 and 1875, at least as to those subjects. (Heckman v. Pinckney, 
81 N. T., 211 ; Excelsior Pet. Co. v. Lacey, 63 N. Y., 422.) 

But in any event the Legislature in 1889, by chapter 382 of the 
laws of that year, section 115, subdivision 2 expressly repealed 
chapter 461 *of the Laws of 1874. And by the same act, section 109 
of the act of 1847, aforesaid, was also amended. (See § 89.) By this 
section it was provided that any prisoner escaped from a State 
prison or penitentiary in this State " and afterwards arrested shall 
serve out the full balance of his sentence remaining unexpired at the 
time of such escape, notwithstanding the time may have expired 
previous to his recovery as if he had remained in prison, except as 
provided by chapter 21 of the Laws of 1886." 

I am of the opinion that it was the intention of the Legislature 
by the act of 1886, supra, to create a new system of commutations 
and forfeitures ; and the act should relate not only to prisoners then 
in prison but to those thereafter convicted. And there are two 
reasons for this ; first, it is well settled that a remedial statute may 
afi'ect past transactions although there are no retrospective words in 

^ act, this being an exception to the general rule in the construc- 
n of the statutes. (People v. Sups, of Ulster, 65 N. Y., 300 ; 

ckerman v. Cook, 16 Barb., 510; Town of Duanesburgh v. Jenkins, 
N. Y., 192.) 

Second, section 11 expressly provided that section 9 which had 
do with forfeitures should apply to all convicts who are now 
'^n) confined in any prison of the State, etc. 
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It can not be doubted but that the Legislature could waive any 
penalty of forfeiture which it had imposed upon the convict. And 
it could also with the same propriety provide a commutation which 
should include persons already convicted and in confinement, as well 
as those to be thereafter confined. 

And "here the State is the grantor, surrendering by act of grace " 
its right to hold the convict for any previous forfeiture incurred by 
the acts of the prisoner. In such case there can be no doubt that 
the statute should be liberally construed in favor of the convict. 
(People V. Lord, 12 Hun, 288.) 

It is not therefore necessary to decide the question which might 
grow out of the repeal of the law of 1874 ; that is, a convict having, 
by the express contract of the State, acquired a commutation for 
good behavior, subject only to a forfeiture arising upon a breach of 
the conditions, and the State having repealed so much of the law as 
created a forfeiture, are the people now in any position to exact the 
forfeiture I (See on this proposition, Butler v. Palmer, 1 Hill, 324 ; 
Powell V. People, 6 Hun, 169.) 

In conclusion, I am of the opinion that the Laws of 1886 and 1889, 
supra, furnish the only rule for now determining the ' question of 
commutation of time and forfeitures upon the part of convicts. 

Tours truly. 

CHAELES F. TABOB, 

Attorney-GeneraL 

Office of the Attobney-General, i 
Albany, November 12, 1889. ) 

Hon. Chas. B. Hall, Deputy Superintendent Banking Department : 

Dear Sir. — I am in receipt of your communication, asking my 
opinion upon the following questions : 

First " As to the legality of fixing premiums, either minimum or 
maximum, by associations organized under the act of 1861." 
(Chapter 122.) 

Second. " If the practicing of fixing a premium, as provided in 
article six of the by-laws of the People's Building, Loan and Savingr 
Association, of Geneva, is illegal." 

Third, " If such practice is illegal, what it is * your duty * to d 
in the premises in relation to it and similar associations." 

I beg leave to submit the following as my opinion thereon : 

The by-laws of the People's Building, Loan and Savings Associt 
tion, fixing the premium, provides as follows: Article 6. "A^ 



I 
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advances made by this association, must be secured by the bond of 
tiie applicant, and a mortgag-e on unincumbered real estate, together 
with the fire insurance policy, if upon improved property ; on all 
advances made by this association to a shareholder, said shareholder 
shall pay an interest of five per cent per annum, and a premium of 
five per cent per annum, and said interest and premium shall be 
due and payable on Saturday of each week during the continuance 
of said mortgage * * * »» 

Section 7 ol the act of 1851, as amended by chapter 534 of the 
Laws of 1875, expressly authorizes loans to members, and declares 
that requiring monthly payments, or any premium for loans made 
to members shall not be deemed a violation of the provisions of any 
statute against usury. 

The onlj'^ question therefore is as to the right to fix in advance the 
amount of premium by the by-laws. 

It is said to be the general practice and the most beneficial 
manner of fixing premiums to allow the rate to be fixed and regulated 
in accordance with the competition of members seeking loans. 
Allowing each member to offer such premium as he deems best, and 
making the loan to the one offering the highest. And indeed it is 
expressly declared in chapter 556 of the Laws of 1887 for the 
incorporation of building companies that this rule must be 
followed. 

The act of 1851, however, is silent upon this point; it simply 
declares that the exaction of a premium from a borrowing member 
in addition to the usual interest shall not be usury. 

I am referred to Endlich & Paine upon building companies as 
authorities for denying the right of companies formed under the act 
of 1851 to fix a definite premium. 

These books cite authorities holding that building and loan 
associations generally have no such power, and in the main buch 
authorities are no doubt correct. 

The case of Stiles appeal (9 W. N. C.) is one of these cases, which 

held definitely that the company could not fix either a maximum or 

minimum premium, but the amount must be determined by the 

nembers bidding for the loan, and the loan made to the highest 

Didder. But this case arose in Pennsylvania under the statute of that 

State for the incorporation of such companies, which statute contains 

in express provision that loans shall be " offered in open meeting 

ind the stockholder who shall bid the highest premium for the pre- 

">rence or priority of loan shall be entitle to receive a loan of not 

ore than the amount fixed by charter as the full value of a share 

47 
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for each share of stock held by such stockholder." (Brightley's 
Purdons Digest, vol. 1,. p. 223.) 

So in the case the State of Ohio v. Greenville Building Associa- 
tion (29 Ohio State, 92); where it was held that the premium could 
not be fixed at an arbitrary sum, the statute under which the cor- 
poration was formed provided that "such corporation shall be 
ai^thorized and empowered to levy, assess and collect from its mem- 
bers such sums of money by rates of stated dues, fines, interest on 
loans, advance and premiums, but by members or depositors for the 
right of precedence in taking loans, as the corporation by its by-laws 
shall adopt." The court held that this statute contemplated that 
all the members must have the right to " bid for the right of pre- 
cedence," and that the preinium should be fixed by such bidding. 

The case of the State of Ohio v. The Oberlin Building and Loan 
Association (35 O. S., 258), enunciated the same principle under the 
same section of the same statute. In all these cases there was a 
provision in the statute, which directed that loans to members 
should be bid for, and which contemplated, of course, that the rate 
of premium should be regulated by such bids. 

There is no such provision in the act of 1851. That act simply 
authorizes the chargiQg of a premium ; is silent as to how the 
amount of such premium shall be fixed ; and authorizes the society 
to make rules not inconsistent with the Constitution or laws of the 
State. 

The members make by-laws and are not confined in this right 
to the making of by-laws which are the most beneficial. The 
members themselves are the sole judges of which is or what is 
not beneficial in the making of by-laws. They are only restrained 
in so far that they can not legally make a by-law which contravenes 
the Constitution or general law of the State. 

I find nothing in the by-law of the corporation under considera- 
tion which violates the law or Constitution of this State ; and am 
of the opinion, therefore, that corporations formed under chapter 
122 of the Laws of 1851, may fix by by-law maximum or minimum 
premiums; and that article 6 of the copy of the by-laws of the 
People's Building, Loan and Savings Association, a copy of wh' 
you have furnished me, is not illegal. 

Having come to this conclusion, it is of course unnecessary 
consider the other question. 

Very respectfully, your obedient servant. 

OHAS. R TABOE, 

Attorney-Gener 
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Office of the Attorney-General,) 
Albany, November 14, 1889. ' 

Daniel A. Moran, Esq., 27 Pine street, Neio York city : 

Dear Sir. — In answer to your communication^of the twenty-ninth 
ult., asking me if, in my opinion, savings banks may legally invest 
in " interest-bearing obligations " issued by towns and villages, I 
beg leave to submit the following : 

Section 260 of chapter 409 of the Laws of 1882, as amended by 
chapter 373 of the Laws of 1888, prescribe the investments for 
savings banks, and subdivision 4 thereof reads as follows : " In the , 
stocks or bonds of any city, county, town or village school district 
bonds " and union free school district " bonds issued for school pur- 
poses, or in the interest-bearing obligations of any city or county of 
thi* State issued pursuant to the authority of any law of this State." 

It will be observed that this provision makes a clear distinction 
between " interest-bearing obligations " and " bonds," and this dis- 
tinction Tuns through the whole section. Investments in " bonds " 
of a town or village are expressly authorized, but " interest-bearing 
obligations " must be ** of the United States," " of a State," or " of 
any city or c<)unty/' in order to afford legal investments. While 
this distinction may be purely a matter of form, inasmuch as a legal 
obligation may be a bond, and a bond is certainly a legal obliga^ 
tion, still, the Legislature has clearly made a distinction, and it is 
not for those whose duty it^ is to interpret the law to disregard it ; 
and yet it may be said that a bond on account of the formality of 
its execution, its having a seal, etc., may have been considered of 
importance by the Legislature when prescribing the proper invest- 
ments for savings banks. 

I do not think, therefore, that I should be justified in holding 
that "certificates of indebtedness and interest-bearing obligations" 
of towns and villages furnish legal investments for savings banks. 

Very respectfully, your obedient servant. 

OHAELES F. TABOE, 

A ttorney- General. 

Office of the Attorney-General, \ 
Albany, December 2, 1889. 3 

^^^Y J. Tucker, Esq., 83 Franklin street, Buffalo, N. Y.: 
AR Sir. — In answer to your question as to what will be the 
h of your term I beg leave to state as follows : 
ip pears that one, Edward Durney, was elected for a term of 
"ears and died with two years to serve. Thereafter the Gov- 
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ernor appointed Dr, Joseph Haberstro to fill the vacancy, and at 
the general election last November, you were elected to fill the place 
vacated by the death of Dumey. 

Section 1 of article 10 of the Constitution provides that " sheriflfs, 
* * * coroners and district attorneys shall be chosen by the 
electors of the respective counties once in every three years and as 
often as vacancies shall happen * * * ." 

Section 5 id. provides that " The Legislature shall provide for 
filling vacancies in office, and in case of elective officers no person 
appointed to fill a vacancy shall hold his office by virtue of such 
appointment longer than the commencement of the political year 
next succeeding the firsjfc annual election after the happening of the 
vacancy." 

The Revised Statutes provide that "one coroner in the city^and 
county of New York, and four in every other county of the State 
shall be elected in the same manner and at the same general elec- 
tion as sheriffs, hold their office for the same term, and be 
removable in like manner." (Section 49, 8th ed., E. S., p. 390, and 
section 47 id.), provides that " sheriffs * * * qj,q chosen 
by the electors in their respective counties once in every three 
years and as often as vacancies shall occur." 

Chapter 28, Laws of 1849 (id., p. 405), provides that " whenever 
vacancies shall occur in any of the offices of this State, where no 
provision is now made by law for filling the same, the Governor shall 
appoint some suitable person * * * to execute the duties 
thereof imtil the commencement of the political year next succeed- 
ing the first annual election after the happening of the vacancy at 
which such officer could be by law elected. * * * " 

These are the only Constitutional and statutory provisions appli- 
cable to the question, and by them it appears: First. That under 
the Constitution, coroners are chosen once in three years' and as 
often as vacancies shall occur. Second. That the Legislature must 
provide for filling vacancies until the first of the year succeeding 
the next general election. Third. That by the act of 1849, the 
Legislature did provide for filling a vacancy in the office of coroner 
until the first of January succeeding the election at which st 
vacancy could be filled by an election. Fourth. That coroners i 
elected in the same manner and for the same terms as sheriffs, £ 
Fifth. That sheriffs are chosen once in three years, and as often 
vacancies occur. 

When, therefore, Edward Durney died, a person should have b 
elected at the first annual election happening thereafter, who wo 
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enter upon the performance of his duties the succeeding: first day of 
January, and the office for the interim between the death of Durney 
and the following* first of January was filled by Dr. Haberstro. 

Section 1 of article 10 of the Constitution, supra, was construed 
by the courts in the case of Coutant v. People (11 Wend., 511), and 
it was expressly held that a re^ster of the city and county of New 
York elected to fill a vacancy was elected for a full term of three 
years. The same construction would of course apply to the office 
of coroner. The case of Marshall v. McKenney (41 Barb., 551), 
will be found upon examination not to be in conflict with the above 
case of Coutant v. People. 

I am of the opinion, therefore, that you were elected for a full 
term of three years. 

Very respectfully, your obedient servant. 

CHAELES F. TABOK, 

Attoriiey-GeneraL 

Office of the Attorney-General, \ 
Albany, December 6, 1889. ) 

Hon. Frederick Cook, Secretary of State : 

Dear Sir. — I am in receipt of your communication of the third 
inst., inclosing" an application made to you for the filing of a certifi- 
cate designating in terms that the Davis Sewing Machine Company, 
of Watertowu, intends to carry on a portion of its business at the 
city of Dayton, Ohio, retaining its principal office for the transac- 
tion of business within this State, at the city of Watertown, and 
requesting my opinion as to whether, or not, you should file such 
certificate. 

Under the act of 1848 no provision was made in reference to the 

rigfht of companies organized under that act; or any act amendatory 

of it, to do business outside the State of New York, except the act 

of 1857 (chap. 29), which provided that any company formed under 

the Manufacturing Act, for the* purpose of carrying on any part of 

'*'- business outside of the State should state in the certificate filed 

.3r the act the name of the county and town in which the princi- 

part of the business of the company within the State was to be 

•^sacted. 

le act (chap. 333, Laws of 1853) made provision for the designa- 

in the certificate to be filed under the act of 1848, of one or 

" places where the company might carry on business, but that 

as passed with reference to requiring a designation in the cer- 
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tificate of one or more places within tlie State wliere the company 
should carry on business. 

Chapter 517, Laws of 1864 authorized a change of place of business 
by corporations organized under the act of 1848, but the change of 
the place of business provided for in that act had reference only to 
a change of the place of business within the State of New York. 

The Legislature, I think, had in mind at all times the necessity 
for the statement in the certificate filed by corporations organized 
under the act of 1848, of a location of a principal office for the place 
of business of the corporation, to avoid any controversy as to taxa- 
tion and other questions that might arise ; and with the same object 
in view, in the event of a change of the principal office of the corpo- 
ration from one town or city to another town or city or county, the 
act of 1864 was passed. (44 Hun, p. 545.) 

I do not find any provision of law in the act of 1848 requiring 
the company to file an amended certificate, in order to permit it to 
do a certain portion of its business outside of the State of New 
Tork. It would therefore seem unnecessary for, you to file the 
certificate in question. 

Very respectfully yours. 

OHAELES F. TABOE, 

Attorney-General, 

Office of the Attorney-General,} 
Albany, Decemher 7, 1889. 3 

Hon. C. E. Hall, Superintendent Banking Department : 

Dear Sir. — Li answer to your inquiry, whether in my opinion the 
" Superintendent of the Banking Department may exercise his dis- 
cretion in granting a certificate of authorization to persons desirous 
of organizing a bank of discount and complying 'with all the 
requirements of sections 29-30 et seq, of the banking law," I beg 
leave to state : That nowhere in the banking law (chap. 407, Laws 
1882) do I find any provision which authorizes the Superintendent 
to refuse a certificate of authorization to the persons asking for it 
after they have properly complied with the provisions of the statute. 

Upon the contrary, section 18 of the banking law makes it 
duty of the superintendent, and says that he shall issue his cer 
cate of authorization after a proper compliance with the terms ' 
conditions of the act. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

Attorney-Gener 
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Office of the Attorney-General,) 
Albany, December 7, 1889. ) 

J. E. Young, Esq., Middleburgh, N. Y.: 

Dear Sir. — In reply to your letters of November twenty-eighth 
and December second, I desire to say : 

Section 232 of the Code of Civil Procedure provides for the 
appointment of the times and places for holding the Special Terms 
of the Supreme Court, etc. 

Section 233, id., provities that an appointment so made must be 
signed by the justices making it, and immediately filed in the office 
of the Secretary of State, and this officer must publish a copy 
thereof once a week for three weeks in a new^spaper printed at 
Albany, in which legal notices are required to be published. 

Chapter 133 of the Laws of 1884 undertook to provide for the 
publication of certain notices in a "coimty paper" instead of a 
" State paper," but the Legislature in 1885, by chapter 262 of the 
laws of that year, expressly authorized the designation of a paper 
" published in the city of Albany," in which should thereafter be 
published during the year following such designation all appoint- 
ments of Special Terms, etc. 

By section 2 of this act, such notices and advertisements are not 
to be substituted for those now required to be published in other 
newspapers, but I do not think that the act of 1884 would have 
authorized Judge Mayhem to make an order for the publication of 
the times and places of holding courts in a Schoharie county paper, 
and I have not found any other statute which would give him this 
authority. It may be, however. Judge Mayhem had in mind some 
statute or order of the board of supervisors of your county which 
would authorize such publication. If so, I have no doubt he would 
give you the necessary information if requested. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

A tforney- General, 

Office of the Attorney-General, ) 
Albany, December 9, 1889. 3 

n. Frederick Cook, Secretary of State : 

^EAR Sir. — Your communication of the sixth instant, has been 
iived, asking if in my opinion, you should file the certificate of 
■le Columbia Institute for the preservation of health and the cure 
hronic diseases," increasing its capital stock without payment of 
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the tax under chapter 143, Laws of 1886, upon the following state of 
facts : 

On March 7, 1882, a certification of incorporation was filed in your 
oflice by said corporation under chapter 40, Laws of 1848, as 
amended by^ chapter 838, Laws of 1866, with place of business in 
the city of New York, and with capital stock of $25,000. 

The purposes of said corporation are set forth in said certificate as 
follows : " The objects for which the company is formed are, the 
establishment of a hospital or institution for the preservation of 
health and the cure of chronic diseases, furnished with all kinds of 
baths,«i?aedicated and unmedicated, facilities for electricity, electro- 
magnetism and galvanism ; massage, Swedish movements, by means 
both mechanical and manual, all forms of physical culture, in short, 
every agency, apparatus, appliance, instrumentality and instrument, 
hygienic and curative, and every remedy that the world aflfords for 
the accomplishment of its work. Also the maintenance of a dispen- 
sary and phaimacy." 

It is now proposed to increase the capital stock of the 
" Columbian Institute from $50,000 to $125,000, and the corporation 
claims exemption from payment of tax under chaptei- 143, Laws 
1886, upon filing its certificate of increase, upon the ground that 
the same is a " medical corporation." 

This company was formed originally under chapter 838, Laws of 
1866, section 2 of which act provides " at any time hereafter, any 
three or more persons may form a corporation for the purpose of 
carrying on any kind of manufacturing * * * medical or 
curative business, may make, sign and acknowledge, etc." 

The company has filed its articles of association, and no question 
has ever been made as to its being properly and legally incorpo- 
rated; as before stated, it now proposes to increase its capital 
stock, and under the first portion . of section 1 of chapter 143, Laws 
of 1886, it would clearly be liable for the tax imposed by said act ; 
but the latter part of the section makes an exception in favor of 
certain corporations, viz. : " But this act shaU not apply to literary, 
scientific, medical and religious corporations." 

The question seems to me to be, can it be said that this corpora- 
tion, under its charter, is not a medical corporation.? There is cer- 
tainly nothing in the articles of incorporation to the contrary 
unless the words "also the maintenance of a dispensary anc 
pharmacy " are controlling. 

I do not think that they should have any such constructior 
They are to be read in connection with what comes before. Thei 
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certamly is nothing in the mere nse of these words which compels 
or allows the sale of dni^s and medicines in the pharmacy as a 
separate business from that which is the object of its organization, 
and nothing" which shows any intention on the part of its directors 
to caiTy on such separate business. 

I do not understand that it is an uncommon thing for institutions 
of this character to have in connection with their business a dis- 
pensary for the purpose of furnishing and dispensing necessary 
drugs and medicines for patients. 

I am of the opinion therefore that this corporation is exempt 
from the payment of the tax for the increase of its capital, under 
chapter 143 of the Laws of 1886, for the reason that there is nothing 
in its articles of incorporation which shows that it is not a medical 
corporation as provided by said chapter. 

Verj;^ respectfully, your obedient servant. 

CHAELES F. TABOE, 

A ttorney- General, 

Office of the Attorney-General, ) 
Albany, December 10, 1889. 3 

Hon. Charles E. Hall, Deputy and Acting Superintendent of Banks ^ 
Albany, N, Y, 

Dear Sir. — In answer to your inquiry of the fifth inst., "whether 
a savings bank may legally acquire title to lands upon which it 
holds a mortgage by a suiTender and voluntary conveyance of the 
mortgage owner, instead of going to the expense of foreclosure," I 
beg leave to reply that subdivision 2 of section 283 of the banking 
act provides that it shall be lawful for a savings bank to hold and 
convey such real estate " as shall have been purchased by it at sales 
upon the foreclosure of mortgages owned by such corporations or 
upon judgments or decrees obtained or rendered for debts due to it 
or in settlement effected to secure such debts." 

I think that the words "or settlements effected to secure such 
debts " have relation to debts evidenced by moi-tgages as well as by 
,'ments or decrees obtained or rendered thereupon, 
an see no reason why the Legislature should have made any 
notion between the two classes of debts or the securities, and I 
jee no reason why the Legislature, having allowed a bank to 
'^ security for a loan by way of mortgage, should compel a fore- 
are and the incurring of costs which, with the principal of the 
\ may exceed the whole value of the real estate, when the matter 

48 
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may be adjusted by consent of the owner of the property without 
the expense of a dollar in costs. 

I do not mean to say that it is always wise for banks to do this. 
It should never be done except upon a full and careful examination 
and search for any incumbrances and an abstract of the title passed 
y upon by a competent lawyer. 

In conclusion, I may say that Attorney-General Ward, in 1879, I 

am informed, was of the same opinion expressed here in reference to 

the construction of this statute, and so advised your department. 

In this opinion he suggested that the bank should show in the deed 

why the transfer was made. There certainly can be no harm in so 

doing. 

Very respectfully yours. 

CHAELES F. TABOE, 

Attorney-General, 



Office of the Attorney-General 
Albany, December 10, 1889. 



}■ 



Hon. C. E. Hall, Superintendent Banking Department : 

Dear Sir. — In reply to your commiinicatipn of the seventh instant, 
stating that the People's Bank at Lansingburgh had lost their 
articles of association adopted at the time of organization, and with- 
out them are unable to tell how many directors are required for a 
quorum and to understandingly take other action, and asking if they 
may adopt new articles, or what other course they may pursue, I 
beg leave to state as follows : 

Section 29 of the banking law (chap. 409, Laws 1882) provides that 
any number of persons may associate to establish offices of discount 
and deposit upon the terms and conditions and subject to the 
liabilities prescribed in this act * * * ." * 

Section 30 requires such persons under their hands and seals to 
make a certificate which must state : 

First, The name assumed to distinguish such association and to 
be used in its dealings. 

Second. The place where the operation of discount and deposit 
of such association are to be carried on. 

Third. The amount of capital stock of such association and 
number of shares into which the same shall be divided. 

Fourth. The "names and places of residence of the shareholo 
and the number of shares held by each of them respectively. 

Fifth. The period at which such association. shall commence i 
terminate, which certificate shall be proved, recorded, etc. 
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This certificate is not required to state the number of directors, 
or how many shall constitute a quorum. 

Section 35 id., provides that such association shall have power 
" to choose one of their number as president of such association, and 
to appoint a cashier and such other oflScei'S and agents as their 
business may reqmi'e, and to remove such president, agents and 
officers at pleasure, and appoint others in their places." 

Section 58 provides that " in all cases where the articles of asso- 
ciation of any banking association do not prescribe as to the number 
of directors to constitute a quorum, and make no provision for 
determining the same, such banking association may, by its direc- 
tors, declare and fix the number of directors necessary to be present 
to constitute a quorum for the transaction of business, which number 
shall not be less than five, with the same effect as if the same was 
prescribed in the articles of association." 

This section taken in connection with the sections above set forth, 
and with section 34 (which inferentially authorizes a change in 
certificate of association), seems to give the association power to 
regulate the appointment of agents, oflicers, etc., and regulate the 
number (not less than five), which shall constitute a quorum. 

"A." The articles of association of a banking association, are 
strictly no part of its corporate entity, or are they any evidence 
thereof. 

« 

Section 31 of the Banking Act makes the certificate required by 
section 30, recorded and filed, etc., duly certified, etc., evidence in 
all courts and places for and against such association. 

The articles of association having been lost, and no authentic 
knowledge .existing as to their contents, would not of itself work a 
dissolution of the corporation, or afford a cause for such dissolution, 
and the general state of things would be virtually the same as if no 
such article had ever existed. The corporation must still continue 
business, and from the necessity of the case would have power to 
adopt new articles of association. 

" B." In analogy to the usual working system of a corporation, I 

think that the directors of this bank can call a meeting of the 

3er^ and stockholders, and take such other formal steps as are 

.al and proper when new action is taken in reference to the 

'^rnal affairs of the bank, such as having a quorum, giving notice, 

, and then adopt new articles of association ; and unless they 

ie some change in the particulars required to be stated in section 

as provided by section 34, no further steps need be taken. No 

n. however, could come from recording a certificate of such 
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articles as required by section 34, at any rate, neither the State nor 
the Banking Department, ^o far as I know, would have anything to 
do with the action taken, as aforesaid, unless some change is made 
in the matters required to be stated in section 30. In other words 
it would be a matter entirely between the persons who constitute 
the bank, and with which the public authorities would ordinarily 
have nothing to do. 

Very respectfully, your obedient servant. 

CHAS. F. TABOR, 

A ttorney- General. 

f 

Office of the Attorney-General, ) 
Albany, December 13, 1889. J 

Hon. Frederick Cook, Secretary of State: 

Dear Sir. — In reply to your communication of the ninth instant, 
asking me if, in my opinion, you should accept and file the amended 
articles of the " Sons of the Revolution," and also the certificate of 
increase of trustees of managers, and by-laws, I beg leave to state 
as follows: 

"The Sons of the Revolution" is a corporation formed in 1883, 
under chapter 267 of the Laws of 1875. 

This corporation now seeks to file an additional certificate for the 
purpose of increasing its powers (as I am informed) by adding to the 
objects stated in the original certificate for which the company is 
formed; attached thereto, as part thereof, is also a certificate for an 
increase in the number of managers, and also a copy of tl;ie consti- 
tution and by-laws. 

I will first consider the question, whether an amendment to the 
original certificate by increasing the powers and objects of the cor- 
poration should be received by you. 

The only general act of which I am aware authorising an amend- 
ment to a certificate of incorporation, which has been duly filed, is 
chapter 135 of the Laws of 1870. This act provides that "the 
directoi^ of any corporation organized under any general act for the 
formation of companies in whose original certificate of incoiyora- 
tion any informality may exist by reason of an omission of any mat- 
ter required to be therein stated, are hereby authorized to make 
and file an amended certificate or certificates of incorporation to 
conform to the general act under which said corporation may be 
organized ; and upon the making and filing of such amended cei 
tificate, the said corporation shall, for all purposes, be deemed a^*" 
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taken to be a corporation, from the time of filing* such ori^nal 
certificate." 

It has been suggested by the representatives of this corporation 
that chapter 267, Laws of 1875, was an amendment of chapter 368, 
Laws 1865, or at least it might be considered as supplemental 
thereto, and, therefore, that chapter 246j Laws of 1880, which allows 
an amendment to the certificate of incorporation under said act of" 
1865, by extending "its objects and business beyond that set forth 
in its original certificate, so as to include other objects and business 
authorized by said act, etc.," might be made applicable to the pro- 
posed amended certificate now presented. 

Lideed, the act of 1875 does closely follow the act of 1865, and has 
somewhat extended the objects and purposes for which incorpora- 
tion may be had, and under some of the decisions of the courts of 
this State, holding that where a subsequent act substantially 
includes and covers all of the provisions of the former act, the later 
act wqjild be considered as an implied repeal of the former one. It 
might be that this act of 18^5 was in fact repealed. (See Jlerman 
V. Pinckney, 81 N. Y,. 211.) 

But the trouble with this proposition is, that the act of. 1865 
has been specifically amended by chapters 246 of the Laws of 1880, 
66, Law<s of 1885, and .645, Laws of 1887, since the act of 1875 was 
passed. This seems to me to be conclusive that the Legislature did 
not intend that there should be a repeal of the act of 1865. It 
is true that chapter 246 of the Laws of 1880 is broad enough to 
allow the proposed amendment of this corporation, and seems to 
cover the very amendment which is here contemplated, and while 
there is no evidence of any reason why the Legislature should make 
a distinction between clubs formed under the act of 1875 and those 
incorporated under the act .bf 1865, for the reasons before stated I 
can see no way in which the provisions of the act of 1880, aforesaid, 
can be applied to a club formed under the act of 1875.. This is evi- 
dently a ca^e of omission on the part of the Legislature to provide 
for amendments to certificates under the act of 1875^ 

It is true also that the statement made by the learned justice in 

J Hun, 557, in the following words : " Probably, though we need 

ot decide the* point, that statute is to enable companies to remedy 

itent omissions ; that is the omission of things which are required 

be stated, and which, being omitted, make the certificate imper- 

5t on its face," was only the dictum of the judge, and not neces- 

:y to be decided ; but I think that his construction of the statute 

'correct. 
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The concluding words of section 1 of the act of 1870, "the said 
corporation shall, for all purposes, be deemed and taken to be a cor- 
poration from the time of filing such original Certificate," indicates, 
to my mind, that the intention of "the Le^slature was to allow only 
informalities to be corrected, and thereby preserve the existence of 
the corporation from the time of its incorporation, notwithstanding" 
"the informality. 

If the act of 1870 was broad enough to allow an amendment in 
the case here proposed, there was no need of chapter 246 of the 
Laws of 1880, for the reason that the law of 1870 provides for the 
fiUng of amended certificates " by any corporation organized under 
any general act for the formation of companies." 

As to the second proposition I am not prepared to say that the 
certificate for the increase of trustees may not be included with a 
certificate amending the act of incorporation as aforesaid, if both 
were full and complied with the statute ; but I am of the opinion 
that the certificate in this case is defective, for the reason tiiat it 
was tlje evident intention of section 4, ot chapter 267, aforesaid, to 
require the names of all of the present trustees of a corporation- to 
be stated, which would include, of course, the names of the additional 
trustees, and the persons so named, " shall be trustees, directors and 
managers until a new election thereof shall be had, according to 
this act, etc." 

In regard to the question suggested by your letter as to the pro- 
priety of attaching the by-laws and constitution to the certificate, I 
can see no legal objection to this being done. Of course there is no 
necessity for it ; neither is there any necessity in my judgment for 
a*tt aching a certificate of a judge of the Supreme Court. This would 
not, of course, invalidate the certificate, if regular in other respects. 

In conclusion, I am of the opinion that the papers offered for 
filing in your oflice were properly rejected. 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

Attorney- General. 

. Office of the Attobney-General, ) 
Albany, December 23, 1889. 3 

Hon. Austin Lathkop, Superintendent of State Prisons : 
Deab Sib. — I am in receipt of your communication of the sev< 

teenth instant, with the following statement of facts, viz. : 

" On the 23d day of October, 1885, John Fitzpatrick was receiv 

at Sing Sing prison, having a sentence of five years to serve. By f" 
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conduct he earned a commutation of sentence amounting to one 
year and five months. His term thus reduced expired on the 22d 
day of May, 1889. On that day, however, he was insane and con- 
fined in the Asylum for Insane Criminals, not in fit condition to be 
released. He was actually discharged August 2, '1889, having been 
retained ii\ the asyjum two months and thirteen days after his term 
had expired by commutation. On the 23d of October, 1889, he was 
again received at Sing Sing* prison upon sentence for a crime." 

And upon this statement my opinion is asked. Whether the time 
of detention of the prisoner aforesaid in the asylum can be deducted 
from the commutation earned under the first sentence, or must the 
whole of the said commutation be added to the second sentence I 
In reply thereto, I beg leave to state as follows: 
By section 8 of chapter 289,*Laws of 1884 (p. 2188, K S., 8th ed.), > 
convicts confined in State prisons, who become insane, must be 
transferred to the Asylum for Insane Criminals at Auburn, and there 
kept until legally discharged. 

By section 9 (id.) whenever any such convict in said asylum shall 
continue to be insane after the expiration of his sentence, he may 
still be retained there until such time, as in the judgmejit of the 
medical superintendent, such convict is a safe and proper subject to 
be returned to the superintendent of the poor of the coiinty wherein * 
he was convicted ; and the superintendents of the poor are required 
to receive under their charge convicts discharged from the said 
asylum. « Said section also provides that with the approval of the 
commissioner in lunacy, the medical superintendent shall discharge 
and deliver any patient whose sentence has expiied, and who is still 
insane, to his relatives or friends, who will undertake with sureties 
for his peaceable behavior. 

Chapter 21, of the Laws of 1886 provides for the commutation of 
sentences for good behavior of convicts in the State prisons ; and 
section 14 provides that " the Governor shall, in commuting the sen- 
tences of convicts as provided for in this act, annex a condition to 
the effect that if any convict so commuted shall, during the period 
between the date of his or her discharge by reason of such commu- 
,JL and the date of the expiration of the full term for which he 
ae was sentenced, be convicted of any felony, he or she shall in 
"^ion to the penalty which may be imposed for such felony com- 
A in the interval aforesaid, be compelled to serve in the prison 
' * in which he or she may be confined for the felony 
..hich he or she is convicted, the remainder of the term without 
*^utation of his or her sentence as provided for in this act." 
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These provisions of law contemplate that prisoners who become 
insane should be sent to the Asylum for Insane Criminals at Auburn 
fqr safe-keeping, or for the purpose of being cured; that they should , 
not be kept in the asylum under any conditions after they have 
recovered, nor after the expiration of the sentence, unless, in the 
judgment of the medical superintendent, it is not safe to transfer him. 

The prisoner was not, properly speaking, serving out a sentence 
while in the asylum dEter the expiratioi* of his term. 

Without commutation, the prisoner's term would have expired in 
October, 1890 ; he received his commutation, however, which made 
his term expire in May, 1889. By the terms of section 14, supra, if 
he be convicted of felony between the date of discharge by reason 
of commutation and the date of expiration of full term, he shall be 
compelled to serve the remainddi: of the first term without 
commutation. 

The effect of this statute, simply stated, is that upon being con- 
victed of another felony before the. first full term would have 
expired, he forfeits all commutation on said term. 

I am of the opinion, therefore, that Pitzpatrick should be com- 
pelled io serve the full amount of commutation time which was 
allowed him upon his first sentence, without allowance for time spent 
by him in the asylum after the expiration of said first term was 
shortened by commutation. 

Very respectfully, your obedient servant. 

CHAS. F. TABOB, 

— Attorney-General. 

Office of the ATTORNEYrGENERAL, ) 

Albany, December 23, 1889. ) 
To the Sttperintendent of the Insurance Department : 

Sir. — The officers of the Mutual Benefit Association of America 
have requested instruction or information from your department 
upon a certain state of facts and you have referred the same to me 
for answer. 

Such facts are as follows : 

The said association is a domestic corporation authorized to ( 
the business of life insurance upon the co-operative plan, und 
chapter 175 of the Laws of 1883 and various acts amendatory there 

The by-laws of such corporation as amended and adopted Ay 
3, 1889, provide as follows, among other things : 

Section 12. Upon the death of a member, or at such times as \ 
executive committee may deem wise or prudent, they shall ha'' 
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power to make a mortuary premium call upon the holders of all 
certificates or policies in force at such date. 

Section 22. All moneys received from mortuary calls as premiums, 
less the expense of collection, shall be credited to the mortuary 
account, and shall be used for no other purpose than to pay mortu- 
ary claims, except that twenty per cent of mortuary premiums 
received by the jassociation from participating reserve policies shall 
be deposited to the credit of the reserve fund in a trust company. 

Section 23. The reserve fund above one hundred thousand dollars 
may be applied to the payment of claims in excess of the American 
experience table of mortality, and when under such circumstances 
any claim by death is due, to the making up of any deficiency that 
may exist in the mortuary fund. 

It appears from tables presented by the company, prepared by 
its actuary, that during the year 1887, deaths occurred at various 
a^es under which the company incurred losses considerably in 
excess of the American experience tables, although the aggregate 
losses for the year were very much less than the said tables indicated 
as probable. 

The company desires a construction of the sections of the by-laws 
above set forth, particularly section 23. 

In my construction of such section, I divide it into two clauses. 
The first clause ends with tte words "Tables of Mortality," and the 
other clause comprises the remainder of the section. 

I interpret the first clause as follows: If a death claim is pre- 
sented to the company, and the loss is greater than the amount 
indicated by the American experience table as probable, the com- 
pany is authorized to resort to the reserve fund and to draw there- 
from enough to pay so much of said claim as is in excess of the 
probable loss indicated by the expectancy table, provided that the 
reserve fund amounts to more than $100,000, and that the amount 
so to be drawn from does not reduce it below that sum. 

The meaning of the second clause of section 23 seems to me to be 
as follows: When a death claim in excess of the American experi- 
ence table of mortality is actually due, and the mortuary fund is 
tlien sufficient to pay such claim, the reserve fund may be 
wn upon for the payment of such claim, such draft, however, to 
i in the nature of a loan only from the reserve fund to the 

\ :tuary fund, to be made good by a subsequent assessment. 

1 s we have already seen, section 12 of the by-laws leaves it 

tically within the discretion of the executive committee to say 
>n a mortuary premium call shall be made. Section 23 is to be 
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read in connection with section 12. The latter section does not 
forbid the executive committee lo make an assessment for the pay- 
ment of the full amount of a claim in excess of the Americari 
experience table. It is still left to the judgment of such executive 
committee to determine what is best as a matter of policy — to make 
an assessment for the claim in full, or to pay such pari; of the claini 
as is in excess of the expectancy table, out of the reserve fund. 

The second clause undoubtedly has in contemplation a case where 
it is not advisable to delay the payment of a claim actually in excess 
of the expectancy table, actually due, until an assessment shall be 
made and collected, and therefor© provides for a loan from the 
reserve fund. 

The views above expressed are subject to the following conditions 
and modifications : 

Section 24 of the by-laws provides as follows : " Should none of 
these contingencies arise, this association being purely mutual, at 
the expiration of the period of ten (10) years and each year there- 
after during the continuance of a (certificate of membership, an 
equitable division of such portion of the reserve fund as shall have 
had an existence of ten years with its accumulated interest shall be 
made, and an equitable proportion thereof shall be credited to each 
certificate or policy legally entitled to the same, upon the books of 
the association, and may be applied t© the payment of future 
expense premiums and mortuary premiums upon said certificate.'* 

I am not informed how long section 23 has existed in its present 
form. 

Wliile I do not directly pass upon the question, I 'suggest that, 
under the authority of Kent v. Quicksilver Mining Company {IS 
N. ¥., 159), there may be a doubt, in case section 23 is a new regu- 
lation, whether the company has power to make the drafts from the 
reserve fund therein provided for, in case thereby the rights of 
members of the association granted by section 24 are interfered 
with. 

In delivering the opinion of the court in the Quicksilver case, 
Folger, J., said : " All by-laws must be reasonable and consistent 
with the general principles of the law of the land, which are to be 
determined by the courts, when the case is properly before them. 
A by-law may regulate or modify the constitution of a corporation, 
but can not alter it. The alteration of a by-law is but the making 
of another upon the same matter. If the first must be reasonable 
and in accord with the principles of the law, so must that which 
alters it. If, then, the power is reserved to alter, amend ox repeal,^ 
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and that reservation enters into the contract, the power reserved is 
to pass a reasonable law agreeable to law. But a by-law that will 
disturb a vested right is not such, and it differs not when the power 
to make and to alter by-latvs is expressly given to a majority of the 
stockholders and the obnoxious ordinance is passed in due form." 

I have already mentioned the tables presented by the company 
alon^ with the request for an opinion, showing the losses that 
occurred by death in the year 1887, and the conclusions and deductions 
therefrom of the company's actuary. As to the correctness of such 
tables I express no opinion. Even assuming that the figures therein 
set forth are correct, and assuming further that sections 23 and 24 
have existed practically in their present form since the organization 
of the company, I do not think that the fact that claims in excess of 
the American experience table of mortality were, during the year 
1887, paid wholly from the mortuary fimd gives the company an 
authority now to withdraw from the reserve fund the amount by 
which such claims, so paid in 1887, were in excess of the expectancy 
table. 

It is my opinion that the provisions of section 23 were intended 
only to assist the company to meet an unexpected claim at the time 
when it falls in, or to secure to the beneficiary the immediate pay- 
ment of the death loss. The section is no authority for an adjust- 
ment between the mortuary fund and the reserve fund years after 
the policies were actually paid. I have the honor to be, 

Very respectfully, your obedient servant. 

CHAS. F. TABOE, 

A ttorney- General. 

Office of the Attorney-General,! 
Albany, December 28, 1889. ) 

D. Sands Titus, Esq., Auburn, N. Y. : 

Dear Sir. — In reply to your commimication of the twenty-sixth 

inst., asking me if an ex-soldier who has not acquired a residence in 

one of the towns of your county, where the poor are town and not 

mnnty charges, if such ex-soldier should be a county or town 

jge, I beg leave to state as follows : 

^ersons, in order to be entitled to the relief provided for by 
pter 706, Laws 1887, as amended by chapter 261, Laws 1888, 
it have been residents of the State for a year, and must have a 
dence in the town. 

here is nothing in the act which provides as to what shall con- 
ite such residence, nor is there any manner specified in which 
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such residence shall be determined, or who shall determine tlie 

same. I think, therefore, that it should be the same residence as 

required in the case of other poor persons imder the Revised 

Statutes, and if such ex-soldier has not gained such a residence, in 

any particular town in the county, then he should be a county 

charere. 

Very respectfully, your obedient sei-vant. 

OHAS. F. TABOE, 

A tforney-GeneraL 
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Hon. E. K. BuRNHAM, Superintendent of Puhlic Buildings : 

Dear Sir. — In answer to your inquiry as to the present status of 
the office of the superintendent of the Adirondack survey, and 
whejiher any such office or officer exists, I send you hereto annexed 
a copy of an opinion rendered by my predecessor, which contains a 
recital of the several acts of the Legislature which have any applica- 
tion to this office or officer. I would also call your attention to 
sections 5 and 7 of chapter 295 of the Laws of 1882, which refer by 
name to the " Adirondack survey ; " but I believe there has never 
been any legislation since 1884, recognizing in any way the office of 
superintendent of the Adirondack survey. 

It will be seen that chapter 499 of the Laws of 1883, is the last act 
of the Legislature which recognizes the title of such an officer. 

!^y chapter 370 of the Laws of 1878, the time for the completion 
of the topographical survey and exploration of the Adirondack 
wilderness was fixed at six years from the passage of said act, which 
would be May 25, 1884. Li 1885, Governor Hill vetoed an item in 
the appropriation bill of that year " for the prosecution of the sur- 
vey in the northern district of the State in accordance with the 
provisions of chapter 499 of the Laws of 1883." (See Public 
Papers of Governor Hill for 1885, p. 129; see also veto of item 
"for the continuance of the survey of the public lands," Public. 
Papers of Governor Hill, 1887, p. 190 ; and also veto of item " for 
the State land survey, etc.," p. 168 of same volume, in reference o 
which the Governor says :) 

" There is no such department known in the laws of the State ts 
the State land survey, and there is no such official as Superintei L- 
ent of said land survey." (See also Public Papers of Governor B il 
for 1888, p. 80, where he repeats his objections to a somewl i,t 
similar appropriation.) 
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It is my opinion that there is now no such officer known to the 
i law as "superintendent of the Adirondack survey," and if there 
ever was a department established by law and known as the "Adi- 
rondack survey," it has ceased to exist by limitation of law. 

Yours truly. 

CHAS. F. TABOE, 

Attorney-General. 

Office of the Attorney-General, ) 
Albany, December 31, 1889. ) 

Adam C. Haeselbarth, Esq., Nyack, N. Y, : 

Dear Sir. — I am in receipt of your communication of the twenty- 
sixth instant, stating* that the board of supervisors of your county 
are about to designate a newspaper to publish the session laws, and 
I asking if they can legally designate a paper that is not published 
! in the county except in this way, viz. : The editor has no press or 
' type and no facilities for doing any printing in the county. His 
y paper is a patent outside, or ready print sheet, printed in New York 
! city, and the editor sends his copy \o New York, where it is set up 
and printed. He carries up the printed papers arid distributes them 
in the county. 

In reply thereto, I beg leave to state as follows : Chapter 280, Laws 
of 1845, as amended by chapter 625, Laws of 1887, and 443, Laws of 
1887, provides briefly as follows : 

Section 1. That all laws of a general nature shall be published 

in at least two newspapers in each county where there is or may be 

I two newspapers published, and in one newspaper in each county 

where there is only one newspaper published. 

§ 2. All laws of a local nature shall be published in like manner. 

And by section 3, it is made the duty of the board of supervisors 

to appoint the pi^inters for publishing the laws in their respective 

counties ; and in all other portions of the latv the word " publish " is 

used. The purpose of the act of 1845 was to inform the residents of 

each county concerning all general legislation, and local legislation 

1 af cting their particular county. It was to bring to their attention 

i ai to give them notice of legislation which might affect their 

! ri; ~ ts or govern their actions, and when the Legislature used the 

w< 1 "publish" it was used of course in its usual and ordinary 

se je, which means : "To make public ; to make known to mankind 

01 io people in general ; to promulgate or proclaim as a law or edict ; 

tc end forth; to issue or emit; to utter or put into circulation." 

(T '>^«ter.) 
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The word " publish " has no particular reference to the manual 
labor of printing. A paper may be published in the county of 
Rockland and printed in Canada. 

If the ])roprietor of the paper has an office in the county of Rock- 
land, from which he distributes his- paper and puts it in circulation 
in the county, and it is generally conceded to be a county news- 
paper, I think that is all the statute requires or contemplates. The 
question whether they should designate such a paper in preference 
to a paper which is not only published but printed in the county, 
and the labor upon which is performed by residents thereof, is one 
which addresses itself to the discretion of the supervisors. 

Very respectfully, your obedient servant. 

CHAS. F. TABOR, 

A ttorney-General. 
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